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The Honourable Parekura Horomia The Waitangi Tribunal

Minister of Maori Affairs 110 Featherston Street

Parliament Buildings WELLINGTON

WELLINGTON

8 October 2004

E nga Minita tena korua

E te Minita Maori, tena koe e tu ana i te kei o te waka Maori. E te Minita Nona te Mana

Whakarite Take e pa ana ki Te Tiriti o Waitangi, tena koe, te kai whakamoe i te wairua riri o

te iwi Maori. Tena korua i o tatou tini mate, e tuhono nei ratou ki a ratou.

We have the honour of presenting you with our report on the claims of the iwi, hapu and

whanau of Turanganui a Kiwa.

As you know, we trialled a new form of inquiry process in Turanga by committing the

parties to increased preparation time and reduced hearing time. We had hoped as a result, to

have our report available in 2003, but in the event that did not prove possible. We are none

the less pleased that, in completing the whole process (from the first judicial conference to

the handing over of the report to the claimants) within 4½ years, we have considerably

reduced the time which the claimants and the Crown spend in the inquiry process. With

other improvements, we are confident that further savings in time and resources can be

made without affecting the quality of our inquiry.

In Turanga, we heard the claims of all major iwi and hapu groupings. We heard of the

horrific events that unfolded in this district from 1865 to 1869, and the lasting impact they

had on Maori and non-Maori. Of particular concern to us was the fact that Turanga Maori

lost proportionately more killed at the hands of Crown forces in the New Zealand wars than

any other district. We were struck also by the lawless brutality of many of those killings. We

heard further of the numerous attempts by Maori from the 1870s on, to make the best they

could of the new order which transformed the district after the wars. Some of those

attempts were successful, some were not. We devoted particular attention to the operations

of the Native Land Court in Turanga, in the hope that our work in this respect might provide

greater guidance to you and the claimants in your negotiations.

The process by which Turanganui a Kiwa became Poverty Bay contains salutary lessons

for us today as we struggle to accommodate our distinctive characteristics and aspirations

as many peoples living in this country. We were reminded throughout that enduring and just

peace in New Zealand must be founded on three things: the rule of law, wise and protective

government, and the recognition of Maori autonomy. Our forebears, Maori and Pakeha in



Turanga, failed to find the fulcrum point at which these three great elements could be held

in balance. It falls to this generation of leaders to find a new balance that works for all in the

twenty-first century.

We have made no general recommendations in respect of possible settlements. We prefer

instead to leave it to the parties to construct settlements which represent their choices

rather than ours, although it is always open to claimants or the Crown to seek further

assistance from us if that is desired. We have given some thought to relativities between

claimant groups and our views on that matter can be found in chapter 16. They are intended

to do no more than provide an independent guide in the hope that this will assist the parties

to focus on the real issues in the negotiation such as overall quantum for the district.

We wish you and the claimants well in your search for a fair and durable settlement of

these long-standing grievances.

Ma te ringa o Te Atua koutou hei pupuri, hei arahi i roto i a koutou korero me a koutou

whiringa.

JV Williams

Presiding Officer



EXECUTIVE SUMMARY

The region of Turanganui a Kiwa, or Poverty Bay as it has come to be known in English,

is the home of three closely related iwi: Te Aitanga a Mahaki, Rongowhakaata, and Ngai

Tamanuhiri. Other important kin groups also reside there. These include Te Whanau a Kai

and Ngariki Kaiputahi. All five groups lodged claims with the Waitangi Tribunal. Claims were

also lodged by the descendants of two Maori leaders whose respective contributions to the

story of nineteenth-century Turanga were quite unparalleled. They were Te Kooti Rikirangi

and Wi Pere. Finally, claims were also brought by a small number of individuals acting for

themselves and their immediate families. Details of these claims may be found in the body of

our report. In the volumes that follow, we report our findings in respect of the claims of these

kin groups and individuals. Since almost all claims arise out of the process of colonisation of

Turanga, our report contains much of that colonisation story: from a 25-year period of peace-

ful coexistence between Maori and settlers, to nearly five years of conflict, followed by a much

longer period of Maori adjustment to, and accommodation of, the new order. We set out in

summary form here our key findings of fact and Treaty principle in respect of these events.

We rely generally on the primary chapter headings in our report to structure this summary

(some of the smaller claim issues are not covered here). We would stress, however, that this is

no more than a summary. Our actual findings, and the analysis that underpins them, are to be

found in the body of our report.

Waerenga a Hika

Twenty-four Maori signed the Treaty of Waitangi at Turanga in 1840, although not all signato-

ries were from there. But, in the 25 years that followed, there was little evidence that effective

sovereignty had been taken up by the Crown in accordance with the promise of the Treaty.

Although a resident magistrate was stationed there for five years, Turanga remained a fully

autonomous district for all practical purposes until 1865. Indeed, between 1860 and 1864 – the

period of armed conflict in Taranaki and Waikato – Maori in Turanga had taken a position of

considered neutrality, refusing to support either the British Crown or the Maori King.

Then, in March 1865, emissaries of a new Maori religious movement, Pai Marire, arrived in

Turanga from Opotiki. A majority of Turanga Maori converted to the new faith, promising

as it did to protect their lands and independence against an apparently aggressive Crown.

This caused tension in the local community – which numbered around 1500 Maori and

somewhere between 60 and 70 settlers – and some initial panic among settlers. That was
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understandable. One of the Pai Marire emissaries had been involved in the murder of the

Reverand Carl Völkner in Opotiki. The tension was exacerbated by sustained conflict, which

broke out between Crown and Pai Marire-aligned Ngati Porou hapu, further up the coast.

Though some settlers were afraid, the arrival of Pai Marire in Turanga did not itself result

in violence, civil unrest, or rebellion against the Crown. Indeed, the Turanga area remained

quiet for the next six months. Equilibrium was unaffected by the arrival of a small contingent

of colonial troops in September of 1865. Unrest in the form of looting abandoned settler

homes did break out when a 30-strong Ngati Porou Crown force arrived in Turanga in late

October, but property was returned and offers of reparations were made. The Ngati Porou

force was fresh from fighting with Ngati Porou Pai Marire converts further up the coast and

their numbers quickly swelled in early November to 120. It was at this crucial point that

Donald McLean, the Crown’s principal agent on the East Coast, decided to grasp the oppor-

tunity to use the Ngati Porou and colonial forces then in the district to destroy the Pai Marire

influence along the East Coast and, in the process, break the independence of the Turanga

tribes.

McLean arrived in Turanga on 9 November with additional Ngati Porou and colonial

troops. He immediately issued a set of ‘terms’ to Turanga Maori. They were to surrender all of

their arms, take an oath of allegiance, and give up all non-Turanga Pai Marire among them. In

a letter prepared in the name of Raharuhi Rukupo, a leading Turanga rangatira, and signed by

him and 15 other chiefs, the terms were accepted. The only proviso was a request that McLean

personally visit them to ‘make final arrangements’ and that they be given an opportunity to

respond to the allegations of wrongdoing contained in the Crown’s terms. McLean refused

to meet and talk. Rukupo relented and came to McLean to plead his case. He failed. On

16 November, McLean left it to the field commander to commence the attack.

On 17 November 1865, Crown forces attacked and besieged the Pai Marire defensive

position at Waerenga a Hika, just inland from modern-day Gisborne. Around 800 Maori,

including 300 women and older children, were in the pa at the time of the attack – almost the

entire population of Turanga at the time. The pa fell after five days with those inside either

escaping or surrendering to Crown forces. Seventy-one defenders were killed during the

siege. Crown forces suffered about 11 casualties. We found that the attack was unlawful and in

breach of the principles of the Treaty of Waitangi.

The Crown may only turn its guns against its own citizens if they are in ‘rebellion’. That

is, if those attacked are engaged in concerted action against the Crown for the purpose of

overthrowing by force or threat of force, the Crown’s authority. But there was no rebellion in

Turanga. There had been no civil unrest in the district capable of being interpreted as actions

against the existing legal order. Waerenga a Hika pa was a defensive position held against

imminent Crown aggression. That is demonstrated by the fact that 300 women and children

were present in the pa. Rukupo and the hapu at Waerenga a Hika were entitled to defend them-

selves against that aggression.
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Imprisonment, Confiscation, and the East Coast Legislation

After the surrender of the pa, the Crown imprisoned 113 men, purportedly the ‘worst offend-

ers’, and transported them to the Chatham Islands.* By late 1866, a further 73 male prisoners

had been sent over after fighting in Hawke’s Bay. In total, 123 prisoners from Turanga were

held in this way. Wives and children of some prisoners were allowed to join them, increasing

the total number on the Chathams to around 300. No prisoner was charged with, tried for, or

convicted of, any offence in relation to the battle at Waerenga a Hika whether before, during,

or after the imprisonment.

The Crown also decided to confiscate land as punishment for the purported ‘rebellion’ of

Turanga Maori. However, a patch war developed between two rival provincial governments,

Auckland and Hawke’s Bay. Because Turanga was part of the Auckland province, profits from

the sale of confiscated land would go to Auckland province. Donald McLean, who was super-

intendent of Hawke’s Bay, wanted Turanga and the money to go to his province. He therefore

delayed triggering the confiscation Acts until the provincial disagreement was settled. Mean-

while, the Turanga prisoners would not be released until the confiscation was completed. In

late 1866, the superintendent of Auckland province, Frederick Whitaker, drafted special legis-

lation that would enable selective confiscation of East Coast land through the Native Land

Court. The resulting legislation, the East Coast Land Titles Investigation Act, was incompe-

tently drafted. It mistakenly enabled the award of land to rebels instead of confiscation from

them. Another year went by before an amendment was passed correcting the mistake. Finally,

in 1868, the Government enacted the East Coast Act, which allowed for the confiscation of

land and the transfer of ‘rebel’ land to ‘non-rebels’ through the Native Land Court. None of

this special legislation was in fact used. At the same time, Captain Reginald Biggs of Turanga

tried to pressure Turanga Maori into agreeing to a substantial voluntary cession of land by

way of reparations to the Crown. Turanga Maori refused. They maintained that the imprison-

ment of those on the Chathams was punishment enough. Meanwhile the prisoners remained

where they were indefinitely.

Since there were never any charges, trials, or convictions, and since the Turanga prisoners

had committed no crimes, we found that the imprisonment was unlawful and in breach of the

principles of the Treaty of Waitangi. But the breach was greatly aggravated because the period

of detention was made indeterminate for mere bureaucratic convenience.

Te Kooti and the Whakarau

Conditions on the Chathams were harsh. The prisoners were unused to the cold climate. They

were required to build their own accommodation and grow food to subsidise their limited

Government rations. Approximately 22 men died from illness. Further deaths are recorded
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among the women and children. As the incarceration stretched to two years with no prospect

of release, the initial sense of grievance grew among the prisoners.

One prisoner who fell ill was a Rongowhakaata man, Te Kooti Rikirangi. Following his

illness, Te Kooti advised his fellow prisoners that he had received a series of divine visions.

He studied the Bible and built up the tenets of a new faith, which offered salvation to the

prisoners: God would deliver them from oppression as he had once saved the Israelites in the

Old Testament. Te Kooti planned their escape.

In early July 1868, the prisoners – or the Whakarau (exiles or unhomed) as Te Kooti had

named them – seized a visiting schooner, the Rifleman. In all, 163 men, 64 women, and

71 children escaped on the ship. On 9 July, they made landfall at Whareongaonga some 20

kilometres south of modern-day Gisborne. From there, the Whakarau moved inland toward

Taupo.

The Government’s representative in Turanga, Captain Reginald Biggs, sent messengers

demanding the Whakarau’s immediate submission. Te Kooti refused, making it clear instead

that he wished to travel unmolested elsewhere. Colonial forces made three separate attempts

in the bush to apprehend the Whakarau and prevent their progress. On each occasion, the

Whakarau attacked the arresting column pre-emptively. All attempts at rearrest failed. Mean-

while, Te Kooti sent messages to Tuhoe and King Tawhiao asking, respectively, for passage

and sanctuary. The replies brought little comfort. Tawhiao informed Te Kooti that he was not

to fight or renew the wars. Tuhoe refused safe passage through the Urewera.

With his plans to travel inland thwarted, the ongoing threat of capture and further impris-

onment by the military, and continuing attempts by the Crown to acquire land in Turanga as

punishment for Waerenga a Hika, Te Kooti resolved to strike Turanga. While there is now

no way of knowing for sure, it is likely that he had also learned of two further facts by this

stage: the carved meeting house of his uncle Raharuhi Rukupo had been forcibly removed

by the Crown; and Captain Biggs had himself settled on land at Matawhero claimed by Te

Kooti. If he did know these things (and we think it highly likely that he did), it would have

strengthened his resolve. In Te Kooti’s Old Testament vision, the dispossessors would receive

their just deserts and the Whakarau would be repatriated to their ancient lands. From 8 to 14

November, the Turanga settlements of Patutahi, Matawhero, and Oweta were attacked. The

attackers killed between 29 and 34 settlers including women, children, and young people of

dual descent. Captain Reginald Biggs and his family were among the dead, as were 13 militia-

men. They killed another 20 to 40 Maori. Around 300 Maori were taken prisoner and the

Whakarau escaped into the bush.

We found that the Whakarau were entitled to make good their escape from the Chathams

because they were unlawfully detained. We found that their initial intentions upon return

were peaceful, although this later changed. We found further that the Whakarau were entitled

to resist the ill-considered attempts by colonial forces to rearrest them. But we reached the

firm conclusion that there could be no justification for the killing of between 50 and 70 largely
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innocent settlers and Maori at Matawhero and elsewhere. That action was disproportionate

and indiscriminate. Even though the Whakarau were greatly provoked by Crown action, the

Treaty of Waitangi continued to speak for reasonableness, moderation, and ethical response.

Accordingly, we found that although Te Kooti and the Whakarau were entitled to defend

themselves against Crown actions which were illegal and in breach of Treaty principle, they

breached their own responsibilities as citizens and Treaty partners in attacking and killing or

forcibly detaining unarmed civilian targets.

Understandably, the colonial Government reacted to the attack on Turanga with horror.

Colonial forces were mobilised, including Ngati Porou and Kahungunu contingents. The two

sides engaged in late November and early December at Te Karetu. The Whakarau then fell

back to an old mountain-top pa deep in the interior called Ngatapa.

On 1 January 1869, Government forces under Colonel Whitmore invested Ngatapa. The

defenders’ provisions were short and water was at a premium. They lasted for a few days only.

On 4 January the besiegers took the outer defences of the pa. Early in the morning of 5 Janu-

ary, a woman called out to the attackers: the defenders had escaped down the unguarded and

precipitous northern face of the pa. The pa was rushed and looted, and a number of prisoners

were taken. Between 48 and 53 of the defenders had been killed during the siege.

The Government’s Ngati Porou force then set out in pursuit of those who had escaped.

From this point exact casualty figures are elusive but it is possible to calculate, with some

accuracy, the range of losses suffered by those besieged at Ngatapa. Between 16 and 30 men

were killed in fighting during the pursuit. A much larger number were captured in the bush

and taken back either to Ngatapa or to the colonial encampment known as Fort Richmond.

Between 86 and 128 of those taken to Ngatapa or Fort Richmond were executed. It is possible

(but unlikely) that the upper figure was higher than 128 because we chose conservative

options wherever calculations required us to make choices between different figures. But it is

clear that the absolute minimum number of executions was 86.

None of those executed was charged, tried, or convicted of any offence prior to execution.

None of those executed was armed. The executions almost certainly included a significant

number of those who had themselves been taken prisoner by Te Kooti two months earlier.

Between 22 and 34 male prisoners and nearly all women and children were spared. Te Kooti

and a small number of his followers were not captured. They escaped into the bush.

Though the executions were carried out by the Ngati Porou contingent, they were carried

out by Crown forces and in the Crown’s name. Settler military commanders in the field were

aware of and sanctioned the executions, as did the senior settler politician present at the

battle, JC Richmond.

We found that the executions were unlawful and in breach of the Crown’s obligations

under the Treaty of Waitangi, if not also the rules of war then in force in the British Empire.

Put simply, the horrors of Ngatapa were perpetrated to avenge the horrors of Matawhero.

While the Crown was entitled to bring the full force of the law to bear on the Whakarau after
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the events of Matawhero, and while we can understand (though not condone) individual acts

of revenge, the scale of the systematic killing at Ngatapa represents one of the worst abuses

of law and human rights in New Zealand’s colonial history. The Crown had to be above

behaviour of this kind. It had to respect the rule of law. It had to comply with the standards it

expected of its own citizens. How else could the Crown claim a legitimate right in accordance

with article 1 of the Treaty, to govern in the name of all?

Taken together, Te Kooti’s attack on Matawhero and the Crown’s revenge at Ngatapa consti-

tute some of the most distressing events in New Zealand’s colonial past. From the Crown’s

attack on Waerenga a Hika in November 1865 to the fall of Ngatapa in January 1869, we

estimate that approximately 240 adult men, or 43 per cent of the adult male population of

Turanga, were killed in armed conflict with the Crown. This is an extraordinary level of loss

for any community anywhere. It is, we believe, the highest casualty rate suffered by Maori in

any region in New Zealand during the land wars.

Following Ngatapa, Te Kooti and the small group of his surviving followers withdrew into

the Urewera. He was pursued by Crown forces until February 1872 but was never captured.

He was given shelter in the King Country by King Tawhiao, and he lived there in peace until

his death in 1893. It was during this time that he developed the prayers and rituals of the

Ringatu Church which he founded. The church remains a strong presence in the Urewera,

eastern Bay of Plenty, and Turanga communities to this day. Te Kooti was never allowed to

return to Turanga.

The Deed of Cession

Throughout the period of military action against the Whakarau, the Crown continued to

pursue the cession of land in Turanga in order to punish Turanga Maori for their rebellion.

Immediately after the attack at Matawhero, in November 1868, the Government Minister JC

Richmond warned Turanga Maori that unless land was given up the Crown would withdraw

its military protection, leaving the area to be invaded by either Te Kooti or Ngati Porou. This

threat convinced 279 of those Maori who remained (and who were not either with Te Kooti or

his prisoner) to sign a deed of cession.

By the deed, the signatories declared their loyalty to the Crown and transferred to it some

1.195 million acres of land – an area significantly larger than our inquiry district. Some of this

land was to be kept by the Crown, though the actual area had yet to be identified. The balance

was to be returned to ‘loyal’ Turanga Maori. The allocation to ‘loyal’ Maori would be through

an independent commission, later called the Poverty Bay Commission. The interests of Maori

found by the commission to be in ‘rebellion’ would be confiscated and transferred either to

the Crown or ‘loyal’ Maori.
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We found that the deed had been signed under duress – that is, under threat of the with-

drawal of the Crown’s protection. The protection of the Crown had been promised to Maori

in the Treaty of Waitangi. The deed was therefore both ineffective as a contract and in breach

of the principles of the Treaty. We found further that for the majority of Turanga Maori who

had not signed the deed, it was ineffective in extinguishing their rights because they had not

consented.

Though the exact identification of the land to be retained by the Crown was left to be

resolved after the deed of cession was signed, all parties understood why it would be retained.

It was to be for the accommodation of military settlers and as payment to Ngati Kahungunu

and Ngati Porou for their military service. Three strategic areas on the Poverty Bay flats were

selected: Te Muhunga, Te Arai, and Patutahi. These lands commanded all three inland access

ways into Poverty Bay. According to evidence later given by Maori who were present at the

negotiations, each block was to be 5000 acres in area, making a total of 15,000 acres. The

negotiations took place as the Poverty Bay Commission began sittings in Turanga at the end

of June 1869. William Graham, surveyor, appeared at the commission on the second day of

sittings to advise that an agreement had been reached. He pointed out all three blocks to the

commission and named the boundaries of the Patutahi and Te Arai blocks. He used a rough

sketch map he had prepared in order to point the boundaries out, but none of the relevant

detail had been sketched onto it at that stage. The proposed block boundaries and estimated

acreages were drawn in months after the commission hearing. For its part, the commission

kept no detailed record of the purported agreement as described to it by Graham. As a result,

Maori and the Crown appear to have come away from the commission with quite different

understandings of the extent of land to be retained by the Crown. Maori believed they were to

lose three blocks of 5000 acres each, located mostly on the highly valued flats. The Crown

thought it was to get this area plus an additional, and much larger area of hill country. The

Crown was expecting an area in excess of 50,000 acres.

The muddle was never clarified. The block Te Muhunga, when surveyed as a composite

block, comprised 5395 acres. The Patutahi and Te Arai blocks were surveyed after a four-year

delay. The survey joined the blocks together and added a large area of hill country. The sur-

veyor found that this new block totalled 31,301 acres. However, this did not match the Govern-

ment expectation that the area was to contain around 57,000 acres. The surveyor therefore

extended the block by a further 19,445 acres, taking the total to 50,746 acres.

We found that there was no common understanding between the Crown and Maori as to

the size of the Crown’s take at Patutahi. We found that, if Turanga Maori agreed to anything, it

was that three 5000-acre blocks would be retained by the Crown. For its part, the Crown

expected to receive a much larger area. We found further that Crown officials retrospectively

‘fixed’ both the sketch map and the record of the commission in order to give the appear-

ance of mutuality between the parties when none actually existed. We found finally that, in

xxi

Executive Summary



addition to wrongfully pressing Maori to cede any land at all, the Crown took up to 40,000

acres more than Maori were prepared to give up. In doing so the Crown further breached the

principles of the Treaty.

The Poverty Bay Commission

Once the issue of the lands to be kept by the Crown had been aired in the Poverty Bay

Commission in June 1869, the commission set about discharging its real functions. It had

three tasks: first, to punish ‘rebels’ by confiscating their lands; secondly, to investigate

the claims of settlers to lands which they had allegedly purchased in Turanga in the 1840s,

in order to award them formal Crown titles; and, thirdly, to transform the tenure of lands

returned to ‘loyal’ Maori into Crown-derived titles.

As to the confiscation of ‘rebel’ lands, we found that the Crown could not, by mere procla-

mation, create a new court with punitive powers in a manner that usurped the constitutional

role of the pre-existing civil and military courts. Nor did the Crown, without the grant of

specific statutory authority, have the power to confiscate the lands of its citizens. It was

inappropriate and unlawful, therefore, for the commission to act as the Crown’s instrument of

punishment in Turanga. We found further that the process by which the commission pro-

ceeded to take away the lands of ‘rebels’ was unfair. Few ‘rebels’ were given an opportunity to

be heard, the definition of ‘rebel’ changed during the course of the hearings, and the commis-

sion relied too heavily on lists drawn up by ‘loyal’ Maori who stood to gain additional land

through the exclusion of ‘rebels’. In short, the commission did not comply with the basic

standards one would expect of a fair legal process in the nineteenth century. The result was

that perhaps 30 per cent of Turanga Maori lost their lands on the Poverty Bay flats.

As to the award of lands to settlers, we found that while Turanga Maori had initially

objected to these awards, the events at Matawhero and Ngatapa both removed those Maori

who were most likely to object and created a climate, among those who remained, of sympa-

thy for settlers and the losses they had suffered.

As to the transformation of titles, we found that the grant to ‘loyal’ Maori of joint tenancy

titles instead of tenancies in common was prejudicial.

In all, the Poverty Bay Commission processed just over 100,000 acres of the best lands in

the district. The balance of the 1.195 million acres originally ceded was then placed in the

hands of the Native Land Court to be investigated and awarded in the usual way. The confisca-

tion process ended, but the transformation process continued at even greater speed.

Taken together, the deed of cession and the commission signalled the final accession of

Turanga Maori to the newly imposed absolute authority of the Crown. British law was in

place and the institutions of the settler Government were permanently established in the new

town of Gisborne. The majority of Maori who had resisted crown aggression from 1865 to

1869 were dead or, if still alive, had been deprived of their lands. The vast body of Maori land
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in the district had either been transformed into a Crown-derived title through the commis-

sion, or was about to commence that process in the new Native Land Court.

The Native Land Court and the new native title

The Native Land Court commenced title investigations in Turanga in 1875. In the 35 years that

followed, the entire district was investigated, new titles were awarded, and three-quarters of

the district was sold. Two-quarters had been purchased by settlers, and one-quarter by the

Crown, the latter being the largest single buyer in the district by far. Turanga was thus trans-

formed, through land alienation, from an almost entirely Maori district to one in which they

were a minority both demographically and economically. Were Maori essentially the authors

of their own downfall, or was the Crown implicated in this process of marginalisation? In our

assessment of the Maori Land Court system, as it operated in Turanga, we avoided dogged

transaction-by-transaction assessments of the quality of consent, fairness of price, and the

like. We were interested primarily in the system of land tenure and transfer and whether it

contributed in any way to the situation in which Maori found themselves by the turn of the

twentieth century. We concentrated on four key questions: Did Maori want the Native Land

Court to determine questions of title? Did Maori want title individualisation? Was the Native

Land Court system simple and certain? And did the new title system lead to Maori alienating

more land than would have alienated if community title and management had been recog-

nised from the outset?

We found as follows:

. Although Maori were very interested in the official ratification of their customary titles,

most did not wish to hand over the power to award such titles to a colonial court. They

wished to adjudicate their own title questions. The Native Land Court therefore expro-

priated from Maori, without their consent, the right to make their own title decisions.

This breached the tino rangatiratanga guarantee in the Treaty.

. The native land legislation removed community land management rights and individu-

alised the alienation process against the generally expressed wishes of Maori both

nationally and in Turanga. This breached both the title and tino rangatiratanga

guarantees in the Treaty.

. The system of title and transfer provided for in the Native Lands Acts from 1873 onwards

was complex, inefficient, and contradictory.

. The refusal to support community land management, combined with the individuali-

sation of undivided interests, meant that land alienation was the only means by which

Maori could access the benefits of the colonial economy. But the complexities and

inconsistencies of the individualised sale process provided under the Native Lands Acts,

and the fact that titles remained in customary tenure, caused prices to be significantly

discounted. Cumulatively, these factors caused Maori to sell more land as individuals
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than they would have sold as communities and at far lower overall prices. The system

was designed to produce this effect. It therefore breached both the title and rangatira-

tanga guarantees in article 2 of the Treaty.

Maori quickly lost control of the pace and volume of alienation, but the Crown took

no effective steps to prevent Maori landlessness even though it had been warned by Maori,

officials, and politicians that this would be the result of the system in place. While it cannot

be definitively concluded that the Crown designed the system to produce Maori landlessness,

it can certainly be said that the Crown was aware of the risks and remained recklessly indiffer-

ent to them throughout the crucial 35-year period from 1875. This breached the Crown’s

fiduciary and active protection obligations.

The Turanga trusts

Turanga Maori developed sophisticated schemes to escape the strictures of the Native Lands

Acts so as to derive maximum benefit from their lands whether through alienation or develop-

ment. The trust mechanism was tried first, by Wi Pere of Te Aitanga a Mahaki and William

Rees a liberal lawyer and politician based in Turanga. Turanga Maori communities vested

70,000 acres in the Rees Pere trusts as they came to be known. The trusts failed to achieve

their objectives for two reasons. First they had to spend too much reacquiring undivided

interests in part-sold blocks on the Turanga flats. This created an unsustainable debt burden.

Secondly, in the Pouawa decision of Chief Justice Prendergast, the trusts were found to be

legally void because the Native Lands Acts made no provision for them. Although the Poverty

Bay Commission lands were not affected by that decision, the impact across the whole trust

operation was too great. The trust mechanism had to be abandoned.

We found, in respect of the Rees Pere trusts, that the failure of the Crown to provide

adequate systems for community title and management and to prevent piecemeal erosion of

community land interests, breached the guarantee of tino rangatiratanga in article 2 of the

Treaty. It also breached the Crown’s obligation of active protection. We found that this failure

was the primary reason that the Rees Pere trusts did not succeed.

Rees and Pere then tried a joint venture arrangement with Auckland property speculators.

They incorporated the New Zealand Native Land Settlement Company in 1881 in order to

shift to an equity-financed close settlement scheme. Just over 200,000 acres (including the

Rees Pere trusts lands) were vested in the company or purchased by it. This included the lease

of the 90,000-acre Mangatu 1 block. The company failed too. This was partly because of the

debts it inherited from the trusts, partly because the Government discredited a promotion

run by the company in England, but mostly because of the poor economic conditions at the

time and some bad business decisions.

As to the failure of the New Zealand Native Land Settlement Company, we found that

in large part this was attributable to bad business decisions or poor economic conditions.
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Clearly, the investors and promoters of the company had to take responsibility for their own

mistakes in these respects. To some degree, the company suffered under defective land court

titles, and because the New Zealand Government refused to support a company promotion

in Britain, but although these issues contributed to the company’s problems they were not the

decisive cause of failure in our view.

In 1891, the company’s primary creditor, the Bank of New Zealand, took the company lands

to mortgagee sale. Thirty-six thousand three hundred acres were sold at auction before

the sale was abandoned owing to legal action by Rees. Negotiations continued over how to

untangle the mess.

In 1892, James Carroll, Wi Pere, and the bank put together a rescue package in order to save

as much of the remaining land as possible from further mortgagee sales. The new Carroll Pere

trust was to be the vehicle. Just under 100,000 acres were transferred to the trust during its

10-year life. It too struggled to make headway in retiring debt. Its primary problems related

to insecure titles. The trust had to spend an inordinate amount of time and money fixing

the defective or partial titles it received from its predecessor, the company. Since it had little

income during this period, and as a result of compounding interest from unserviced debt

and extremely high legal costs arising from problems with titles, the overall debt doubled in

size during the operation of the trust. In order to spread the large debt load, a number of

important blocks such as parts of Maraetaha and Tahora were drawn into the trust by the

Validation Court which was established in 1894 to clean up the mess left by the native land

transfer system. It is clear that they should not have been included. Most such blocks were

sold to meet debt.

As to the Carroll Pere trust, we found that responsibility for its failure, and for the loss

of lands that ought not to have been included in it, lies substantially with the Crown. It was

the complex, inefficient, and contradictory system of individual transfer that destabilised the

trust’s titles. It made the cost of doing business too high, particularly when added to the

debt burden inherited from the Native Land Settlement Company. It was the operation of the

Validation Court that allowed for the inappropriate inclusion of debt-free lands into the

trust. We found, as we did with the entire system of native land titles, that in allowing these

things to happen the Crown breached the principles of the Treaty.

In 1902, after several warnings to the Crown of the dire consequences of neglect, and

several attempts by politicians, judges, East Coast settlers, and Maori at achieving govern-

ment intervention, the Government finally stepped in. This was done partly to prevent wide-

spread landlessness among Turanga Maori when the trust inevitably failed, but mostly in

order to avoid the collapse of the trust’s primary creditor, the Bank of New Zealand. The

collapse of the bank would have had ramifications throughout the economy and could not be

tolerated. The East Coast Native Trust Lands Board was established by statute to administer

about 100,000 acres of Maori land. All trust titles were guaranteed, litigation over them was

barred and the trust estate was effectively put into statutory management until 1955. For most
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of this period the owners were denied any role in trust decisions – including decisions to sell

trust blocks. On the positive side, such lands as were returned to them when the trust was

terminated were returned as profitable going concerns. Twenty-seven thousand acres were

eventually returned. The rest (nearly 75,000 acres) had been sold in the intervening 53 years

to meet debt.

As to the East Coast Native Trust Lands Board, we acknowledged the Crown’s welcome

intervention in 1902. We found, however, that the Crown was aware from various sources at a

much earlier stage both of the nature of the problem and of the implication of its own title

system in it. The failure to intervene earlier, when it first became aware of the problem,

resulted in an escalation of the trust debt and ultimately in further loss of land. In addition,

once it became evident that the trust would not be a short-term institution, we found that

the Crown should have required the board, and later the commissioner who superceded it,

to include Maori in the development of policy for the administration of their lands. In

both respects, we found that the Crown failed to discharge its Treaty obligation of active

protection.

Other chapters

In a series of smaller chapters we dealt with specific claims requiring particular assessment

but unable to be integrated neatly into the main thematic chapters. They were as follows.

The claim in respect of the carved wharenui held at Te Papa museum in Wellington

In regard to the claim in respect of the carved wharenui called Te Hau ki Turanga held at Te

Papa museum in Wellington, the Crown accepted that Te Hau ki Turanga had been acquired

in a manner which breached the principles of the Treaty. We reached the further view that

there was a real question about where legal title to the wharenui resided and that this ought

to inform negotiations between the claimants (primarily Rongowhakaata) and Te Papa over

arrangements for custody and management of the taonga.

The claim by Te Whanau a Kai in respect of the trial and execution of Hamiora Pere

While we took no issue with Pere’s conviction for treason – we had already found in chapter 5

that the attacks on Turanga in which he participated were acts of rebellion – we expressed

concern about the decision to execute him. Our full reasons are to be found in chapter 12. We

decided, however, that since the trial occurred a long time ago, we were not present at it, and

since, in any event, we are not expert in criminal matters, we are not in a position to make

any firm findings. Instead, we recommended that the Attorney-General review the record

in order to assess whether the decision to hang Pere was made for proper reasons and in

accordance with appropriate principles. If a serious doubt was raised on the evidence, consid-

eration ought to be given to an appropriate acknowledgement of that.
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The Ngariki Kaiputahi claim in respect of the Mangatu title investigation

We found that the 1881 award of the Native Land Court was clearly unsafe insofar as it found

Ngariki to be a conquered people with no rights in Mangatu except those arising from actual

residence. Such a conclusion was inconsistent with the evidence, the stance of other claimant

parties in court, and the way in which those parties conducted the affairs of the Mangatu

lands even after the decision. We found also that the review of the 1881 decision in 1918 and

1922 (following a petition by Te Whanau a Taupara) made matters worse by further reducing

the Ngariki share in Mangatu 1 in order to make way for Te Whanau a Taupara owners. This

was done without giving Ngariki a fair opportunity to reargue their share at the same time.

We found that, in practical terms, the effect of the awards of 1881 and 1922 on Ngariki

were significant. The interests of Ngariki shareholders in Mangatu were inappropriately

discounted because of their Ngariki descent; owners with multiple hapu claims in Mangatu

consistently disclaimed Ngariki descent and preferred claims through other hapu for that

reason; and Ngariki were wrongly stigmatised as a conquered tribe living in servitude in

traditional times.

Finally, we found that, although it is now inappropriate, indeed impossible, to upset relative

hapu interests in the Mangatu lands, it is still open to the Crown to apologise for the wrongs

suffered by Ngariki at the hands of the land court, and to compensate them for the significant

loss of mana and land which they have suffered.

The claim by Te Aitanga a Mahaki in respect of the acquisition of the Mangatu Forest as an

erosion protection measure

We found that the Crown acquired approximately 8500 acres of the Mangatu lands for the

purpose of the Mangatu State Forest in a manner that was not fair, even-handed, or honest.

In particular, officials and politicians repeatedly advised the owners that the forest would

be managed primarily as a protection rather than a commercial forest. It would, the Crown

advised, therefore be uneconomic for the owners to retain the land and enter into some kind

of management or lease arrangement with the Crown for the establishment and operation of

the forest. The owners, who were initially strongly opposed to sale, eventually agreed to sell

for that reason. In fact the Crown had, for some months prior to the conclusion of negotia-

tions, been planning to plant and operate 75 per cent of the forest as production forest for

commercial return. The forest is now run profitably. We found the way in which the Crown

conducted itself during the negotiations breached its Treaty obligations to act reasonably and

with the utmost good faith.

Public works claims

Public works claims were made in respect of a number of blocks, and we received evidence,

particularly from Crown witnesses, relating to many of them. The evidence was far from com-

prehensive, however, and we were not in any position to make general findings on public
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works takings in Turanga. Such limited findings as we were able to make are set out in

chapter 12.

Rating claims

Rating claims were made at a general level by Rongowhakaata and Te Aitanga a Mahaki and

in respect of the Te Karaka 16a block by Robert Kotuku Cookson on behalf of himself and his

late wife, Huinga Jane Cookson.

As to the general rating claims, we received insufficient evidence to make any findings.

As to the Cookson claim, we considered that it was inappropriate for this Tribunal to make

findings while the matter is the subject of appeal to the High Court. But we set out, for the

record, extracts from the evidence of Mr Cookson before us that may inform in some small

way that appeal process.

Te Whakamahutanga – the healing

In the last chapter of our report, we drew together some of the key themes arising from our

investigation of the Turanga claims. We focused on the importance in the Treaty of three

important ideals: the rule of law, just and good government, and the protection of Maori

autonomy. These ideals (and the failure of the Crown to live up to them) were at or near the

surface of Maori–Crown relations in Turanga throughout the nineteenth and early twentieth

centuries. When we measured Crown action against these ideals, we were struck time and

again by:

. the ease with which the Crown could disregard its own law when expedient in its dealing

with Turanga Maori;

. the consistency with which the Crown preferred to adopt policies and laws which gave

priority to settler interests over Maori interests in any event; and

. the Crown’s persistent refusal to allow Maori to manage their own affairs at community

or tribal level in accordance with Treaty promises, and its insistence on treating Maori

communities as unassociated collections of private individuals.

Almost every Treaty breach we found in the Turanga claims could be traced back to one or

other of these fundamental failures.

We went on to express frustration at the ignorance in local communities today of our

collective past and the obstacle this presents to reconciliation within those communities. We

expressed the hope that in promoting Treaty education, the Government will address this

unmet need.

We then turned to address matters relating to future negotiations. We offered our view of

whom the Crown should negotiate with for the settlement of the Turanga claims, the compara-

tive size of the claims that are well founded, and the relativities between the claimant groups

in Turanga. The sensitivities around these particular matters are such that we do not consider

xxviii

Executive Summary



it useful to summarise our views here. The reader is referred to our brief conclusions in these

regards in chapter 16.

We finally wished the claimants and Crown well in their negotiations over the settlement of

these long-standing claims and expressed the hope that a durable settlement will be arrived at

with all possible speed and a minimum of stress on claimant communities.
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