
1. THE PARTIES AND THE PATH TO THE URGENT
HEARING OF THE CLAIMS

1.1 Introduction

On 20 April 1998, Cabinet accepted the mandate of the Ngati Ruanui

Muru me te Raupatu Working Party (the working party) to settle the his-

torical claims of Ngati Ruanui. The working party represented and the

Crown accepted that Ngati Ruanui include for the purposes of the settle-

ment the traditional kin groups known as Tangahoe and Pakakohi. On 7

September 1999, the Crown and the working party entered into a heads of

agreement on that basis. Within the next few weeks, the parties intend to

initial a ånal deed of settlement giving eäect to agreements in the heads of

agreement. The two claims the subject of this report relate to the Crown’s

decision to accept the mandate of Ngati Ruanui to settle the claims of

Pakakohi and Tangahoe. The claims are all located in south Taranaki in

the vicinity of Hawera and Patea.

1.2 The Claimants

The claims were made by:

. Rita Bublitz, Aroha Houston, and Waveney Stephens for and on be-

half of Te Iwi o Tangahoe Incorporated; and

. Huia Rei Hayes for and on behalf of herself and Te Runanganui o Te

Pakakohi Trust Incorporated.

The first of those claims was in fact filed with the Tribunal in mid-1990

and was allocated the Tribunal’s claim number Wai 142. It was originally

one of 21 claims that were the subject of the Tribunal’s interim Taranaki

Report: Kaupapa Tuatahi, issued in mid-1996 after five years of Tribunal

hearings. In the decade since 1990, the Wai 142 claimants have amended

their statement of claim several times. The most recent amendment, made

on 18 April 2000, raised issues that are the subject of this report.

The second of the claims was filed with the Tribunal in November 1998

and was allocated the Tribunal’s claim number Wai 758. Although it

post-dates the Taranaki Report, there is a close relationship between this

claim and one made in 1989 by Piki Parker for Te Pakakohi (Wai 99). The
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Wai 99 claim was also one of the 21 claims that were the subject of the Tri-

bunal’s interim Taranaki Report.

It will be seen that these claims reëect a signiåcant diäerence of opin-

ion between the two claimant groups on the one hand, and the Crown and

the working party on the other, as to who (or what modern legal entity)

represents the traditional kin groups known as Pakakohi and Tangahoe.

This raises a signiåcant matter of terminology. It is necessary to distin-

guish between the claimant groups represented at the urgent hearing of

their claims and the hapu groupings traditionally known as Tangahoe and

Pakakohi. The terminology we have adopted is this. When we refer speciå-

cally to one or both of the claimant groups, we use phrases such as ‘the

Tangahoe claimants’ and ‘the Pakakohi claimants’ or ‘Tangahoe Inc’ and

‘Pakakohi Inc’ – which highlight the groups’ modern day structures and

membership. By contrast, when we are referring to the traditional groups

of hapu, we simply use the names Tangahoe and Pakakohi. It is essential to

keep these distinctions in mind.

1.3 The Crown and the Working Party

The Crown decisions that are the subject of the present claims have been

made by Cabinet on the advice of Cabinet Strategy (now Policy) Commit-

tee and, more particularly, the Minister in Charge of Treaty of Waitangi

Negotiations. The Minister, in turn, is advised by the Oïce of Treaty Set-

tlements (ots). That oïce obtains input to its policy advice, and to its de-

velopment of processes to implement Crown policy, from other Crown

agencies (most notably Te Puni Kokiri (tpk) – the Ministry of Maori De-

velopment) as well as from Maori communities.

The Crown’s decision to recognise the working party as having the

mandate to settle the historical claims of Ngati Ruanui including

Pakakohi and Tangahoe was made after lengthy consideration of the is-

sues and risks involved. The nature of those issues and risks emerged dur-

ing the five years of the Waitangi Tribunal’s hearing of the Taranaki

raupatu claims. In those proceedings, the arguments and evidence pre-

sented by the Pakakohi and Tangahoe claimants made it plain that they

would very likely oppose later claims by an entity such as the working

party to represent their interests. Further, in the interim Taranaki Report,

the Tribunal stated its view that, in addition to the eight hapu aggregations
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(including Ngati Ruanui) which are represented on the Taranaki Maori

Trust Board, Pakakohi and Tangahoe are ‘distinctive and viable entities de-

serving separate consideration’.1 The Crown had ample warning, there-

fore, when it publicised its intention to settle the Taranaki raupatu claims

that the Pakakohi and Tangahoe claimant groups would very likely peti-

tion it to enter settlement negotiations with each of them, separate from

any that might be conducted with Ngati Ruanui.

Inëuential in the Crown’s 1998 decision to recognise the mandate of

the working party was the evidence presented to it by the working party it-

self about the basis and strength of its authority to represent Pakakohi and

Tangahoe. Yet the Crown did not merely recognise that the working party

as it was originally composed could properly represent Pakakohi and

Tangahoe. Instead, it recognised the working party’s mandate only on con-

dition that there be introduced onto the working party an additional

place for a further representative of Ngatiki Marae, which is closely aïli-

ated to Tangahoe, and that the two places reserved for Te Takere Marae

(known to the Pakakohi claimants as Manutahi, and hereafter referred to

as such in this report), which is closely aïliated to Pakakohi, be kept

available.

Once the working party’s mandate was recognised on those conditions

– and even though the conditional places were not taken up – the Crown’s

assessment of the mandate situation inevitably became highly dependent

on the working party’s own assessment of it. With the Crown’s mandate

conditions fulålled by keeping available the places on the working party,

and the working party’s årm view that opposition to its mandate came

only from dissenting groups within Pakakohi and Tangahoe, it remained

conådent of its authority to negotiate the settlement of the historical

claims of Ngati Ruanui including Pakakohi and Tangahoe. As the negotia-

tions progressed, and the working party kept the Crown informed about

its eäorts to alleviate the mandate problems, the views of the Crown and

the working party on the mandate issue, at least in the eyes of the claimant

groups, became very closely merged.

In the result, while the Crown is the party against whom the present

claims are made (and must be in Tribunal proceedings), many of the

claimants’ allegations are equally targeted at the views and conduct of the

working party. Accordingly, while Crown counsel represented the Crown

to oppose the claims at the Tribunal’s urgent hearing, the working party
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also sought and obtained leave to be represented in the proceedings, and

its counsel made submissions in support of the Crown’s position.

1.4 Background to the Urgent Hearing of the Claims

It was as recently as 25 October 2000 that the Waitangi Tribunal granted

an urgent hearing to the claims. The hearing then took place on 1, 2, and 3

November 2000. The speed with which the Tribunal proceeded to hear

the claims reveals that the claimants and the Crown were prepared for that

event – even if they did not welcome it.

The parties’ preparedness for hearing reëects the fact that the issues

raised by the claims have been pursued, and sought to be resolved, over a

lengthy period of time. In the remainder of this chapter, we provide an out-

line of the events which, with the beneåt of hindsight, can be seen to have

been milestones along the present claims’ path to their urgent hearing.

The purpose of this outline is to alert readers very quickly to the recent his-

tory of the claims. Accordingly, the more signiåcant of the matters men-

tioned here are explored in greater detail in later chapters.

1.5 The Taranaki Report

As has been noted, the Taranaki raupatu claims – including those of Ngati

Ruanui, Tangahoe, and Pakakohi – were reported on by the Waitangi Tri-

bunal in an interim report released in June 1996. It was because of the Tara-

naki Report’s interim nature that the Tribunal recorded, in the preface,

that leave was reserved to all parties to seek further hearing of their claims

if the proposed settlement negotiations were unsuccessful or would bene-

åt from further consideration of particular matters.2 The present urgent

hearing of the Wai 758 and Wai 142 claims has its origins in that

reservation.

With a view to claim settlement, the Taranaki Tribunal noted that eight

hapu aggregations are represented on the Taranaki Maori Trust Board,

and that two others – Pakakohi and Tangahoe – had also demonstrated

that ‘they exist today as distinctive and viable entities deserving separate

consideration’.3 The Tribunal clearly hoped that the matter of settlement

apportionment among the 10 groups could be agreed without its further
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input. With regard to the southern region, however, the Tribunal stated its

view that Pakakohi and Tangahoe seemed not to be entitled to share

equally with Nga Ruahine, Ngati Ruanui, and Nga Rauru, with whom they

variously overlapped.4 We reproduce here figure 4 from the Taranaki Re-

port, which was presented to that Tribunal as depicting the locations of the

various tribal groupings as seen by those groups at that time. However, the

reproduction of this map in the present report should not be taken to

mean that we accept or confirm the accuracy of the boundaries depicted

therein. We will return to the Taranaki Report in more detail in the follow-

ing chapter.

1.6 The Crown’s Recognition of the Working Party’s Deed of

Mandate

In July 1997, as part of the claims settlement process, the working party

submitted its deed of mandate to the Crown for recognition so that negoti-

ations between the parties could commence. In the written submissions

process that followed, 11 submissions were received opposing the working

party’s mandate – three from the Pakakohi claimants and eight from the

Tangahoe claimants.

In April 1998, after analysing the situation and imposing conditions to

promote better representation of Pakakohi and Tangahoe, the Crown re-

cognised the working party’s deed of mandate to represent Ngati Ruanui,

including Pakakohi and Tangahoe, in the negotiations for the settlement

of their historical grievances. The Minister in Charge of Treaty of

Waitangi Negotiations subsequently informed the claimant groups that

the Crown would not enter into separate negotiations with them. In

August 1998, the Crown and the working party signed the terms of their

negotiations.

1.7 The First Application for an Urgent Tribunal Hearing

The Wai 758 claim, åled on 3 November 1998 by Huia Rei Hayes, chal-

lenged two matters:

. the Crown’s recognition of the working party’s deed of mandate;

and
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. the Crown’s decision not to enter into separate negotiations with

Pakakohi.5

The claimants requested an urgent hearing of the claim by the Tribunal

and åled an aïdavit by Piki Parker in support of the request.6

1.8 The Crown’s Opposition

On 25 February 1999, Crown counsel åled submissions opposing the

Pakakohi claimants’ request for urgency and aïrming the Crown’s views

that the working party could represent Pakakohi (and Tangahoe) in the

settlement negotiations. Emphasis was placed upon the careful steps that

had been taken by the Crown before recognising the working party’s man-

date. These included the public submissions process and two analyses of

the situation by tpk and ots.

Crown counsel explained that the opposition to the working party’s

mandate caused Cabinet approval to be given only on the basis that addi-

tional provision be made for Tangahoe representation (through an extra

place on the working party for Ngatiki Marae) and that continued provi-

sion be made for Pakakohi through the representatives of Manutahi Ma-

rae. Cabinet hoped, however, that its recognition of the working party’s

deed of mandate would ‘send a clear signal to those individuals who iden-

tify exclusively as Tangahoe and Pakakohi that the Crown intends to ad-

dress their claims under a Ngati Ruanui umbrella’.7

1.9 The Claimants’ Response

At that stage, at the request of counsel for the Wai 758 claimants, a confer-

ence to consider the application for urgency was adjourned several times.

In March 1999, claimant counsel advised the Tribunal that ‘signiåcant de-

velopments’ had occurred which might ‘obviate the need for urgency’.8

Nothing came of discussions between the parties, however, and on 21

April 1999 counsel åled a substantive reply to the Crown’s submissions.

Claimant counsel asserted in that reply that, in May 1998, Pakakohi Inc

had been oäered a place on the working party but, having now decided to

take it up, the claimant group had been informed that the oäer had been

withdrawn. The current representation of the Pakakohi claimants on the
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working party was objected to, as was the fact that tpk and ots had

formed their views on the working party’s deed of mandate without con-

sulting the claimants. Counsel concluded that Pakakohi were in danger of

either being ‘swamped by Ngati Ruanui’ or being ‘shut out’ of the negotia-

tion process entirely.9

1.10 The Tribunal’s First Decision on Urgency

After a judicial conference on 21 April 1999, the Tribunal declined the ap-

plication for an urgent hearing. The presiding oïcer, Deputy Chief Judge

Norman Smith, did not accept that a refusal to grant urgency would lead

to irreparable loss to the claimants – which is one of the criteria the Tribu-

nal has regard to in deciding urgency applications. The judge reasoned

that the measure of Pakakohi’s loss would not be known until the negotia-

tions were concluded and, at that point, there were still safeguards that the

claimants could rely on, both in the settlement ratiåcation process and in

the Tribunal’s reservation of leave to seek a further hearing.10

1.11 The Second Application for Urgency

On 7 September 1999, the Crown and the working party signed a heads of

agreement which stated that the parties would settle the Wai 99 Pakakohi

raupatu claim. Piki Parker then åled her second aïdavit with the Tribu-

nal, dated 26 October 1999, asserting that Pakakohi would suäer signiå-

cant prejudice if the heads of agreement became binding. For example,

she asserted, land returns in the Pakakohi rohe were to be made speciå-

cally to Ngati Ruanui and the draft apology was for incidents which hap-

pened directly to Pakakohi, not Ngati Ruanui. In sum, Mrs Parker argued

that Pakakohi were in danger of suäering ‘irreparable loss’ and that the

Crown was creating new grievances in settling old ones.11

1.12 The Tribunal’s Direction

On 2 December 1999, the Tribunal’s chairperson, the Honourable Justice

ETJDurie, sought conårmation from the Crown as to whether it

[7]

The Parties and the Path to the Urgent Hearing of the Claims 1.12

9. Paper 2.12, pp 3, 6, 9, 10, 19
10. Paper 2.15, p 3
11. Paper 2.16



intended to settle Wai 758 at the same time as settling Wai 99. He also

sought an assurance that the Wai 99 and Wai 758 claimants were being rep-

resented in the negotiations to settle those two claims. He invited a quick

response from the Crown and noted that the Tribunal would consider an

application for an urgent hearing in the event that parties could not agree

to a negotiations process to settle Wai 99 and Wai 758.12

1.13 The Crown’s Response

On 11 January 2000, after the new Minister in Charge of Treaty of

Waitangi Negotiations had been briefed on the matter, Crown counsel

conårmed that it was the Crown’s intention that Wai 758 would be

brought to an end by the implementation of the settlement of Ngati

Ruanui’s historical claims. On the second matter, it was stated that

Pakakohi representation had been provided for through the ongoing avail-

ability on the working party for representation from Manutahi Marae.

Crown counsel submitted that, although that marae had not taken up the

position, Pakakohi representation remained provided for by the fact that a

number of the working party members aïliated with Pakakohi.13 Counsel

also observed that the Pakakohi claimants would have the opportunity to

participate in both the deed of settlement ratiåcation process and the leg-

islative (select committee) process that would be needed to make the set-

tlement binding.14

1.14 The Claimants’ Response

In a response of 3 February 2000, claimant counsel argued that it would be

a dangerous precedent, and contrary to the principles of natural justice

and the Treaty of Waitangi, for the Crown to include Wai 758 in any settle-

ment with Ngati Ruanui. Counsel took strong issue with what he per-

ceived as the Crown’s position that ‘the mere provision of this opportu-

nity for representation [through Manutahi Marae] is suïcient’ (emphasis

in original).15
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1.15 Tangahoe Amended Statement of Claim

As noted above, the Wai 142 Tangahoe raupatu claim was originally åled

in 1990 and amended in 1995. In January 2000, the Tangahoe claimants ap-

plied for an urgent hearing of their claim. Then, on 18 April 2000, their

statement of claim was further amended to cover the same issues as were

raised in Wai 758.

1.16 Judicial Conference to Consider Applications for Urgency

At a judicial conference on 22 May 2000, counsel for the Pakakohi claim-

ants reiterated his earlier arguments and raised the concern that there was

no stipulation in the heads of agreement as to how the $41 million settle-

ment moneys were to be spent. Counsel felt that there was no guarantee

that any of the amount would go to Pakakohi, despite the fact that a reason-

able proportion of the sum would be going towards settling Pakakohi

grievances.

Counsel also objected to the way the heads of agreement provided for

Ngati Ruanui, and not Pakakohi, to be consulted over such things as natu-

ral resources and place name changes. In sum, he asserted that the Crown

settling Wai 758 without dealing with his clients would breach the natural

justice requirements of section 27(1) of the New Zealand Bill of Rights Act

1990, as well as the principles of the Treaty of Waitangi.16

The Crown opposed the applications, reiterating its position on the pro-

priety of the mandating process and the adequacy of the safeguards pro-

tecting Pakakohi and Tangahoe interests. Also reiterated was the Crown’s

submission that an ‘undesirable precedent’ would be established should

the Tribunal grant urgency to the claims, because objectors to mandating

decisions could be encouraged to challenge them in the Tribunal rather

than working with the mandated negotiators.17

1.17 Judicial Conference Leads to Mediation

At the judicial conference, the Tribunal invited the Crown to suspend its

negotiations with the working party for 21 days to allow a Tribunal-facili-

tated mediation between the parties to proceed. The Crown did not agree
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to suspend the negotiations but conårmed that no deed of settlement

would be initialled during the 21-day process and that it had no objection

to the mediation taking place.18

The mediation period was subsequently extended until 23 June 2000,

and discussions continued between the parties after that date. On 26 July

2000, in response to a request from Wai 758 counsel (assented to by the

other parties), the Tribunal agreed to suspend the application for urgency

sine die, on the proviso that it could be revived at three days’ notice.19

1.18 The Third Application for Urgency

On 16 October 2000, claimant counsel (now acting for the Wai 758, Wai

99, and Wai 142 claimant groups) requested that the urgency application

be revived. Counsel explained that the mediation had not been successful

but that the parties had continued their discussions thereafter. He submit-

ted that the Crown had agreed not to initial a deed of settlement or to expe-

dite progress towards one while the discussions were ongoing. However,

the discussions had not led to any agreement and the claimants had just

learned that the Crown and the working party intended to initial a deed of

settlement in mid-November. This was asserted to be in breach of the

Crown’s earlier undertaking and so, once more, an urgent hearing was

sought.20

1.19 The Crown’s Position

By submission of 20 October 2000, Crown counsel opposed the applica-

tion for urgency. It was said that claimant counsel’s statement that discus-

sions had broken down over ‘fundamental issues’ was correct in so far as it

meant that the Crown was not prepared to recognise separate iwi status

for Tangahoe or Pakakohi. It was disputed that the Crown had agreed, af-

ter the mediation period had expired, to continue its undertaking that a

deed of settlement would not be initialled. Further, Crown counsel con-

årmed that Cabinet approval of the deed of settlement was being sought

on 6 November 2000.21
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1.20 Evidence of Events since Mediation

With Crown counsel’s submissions was åled a statement from Andrew

Hampton (a manager at ots with responsibility for settling Taranaki

claims) summarising developments since the mediation.22 Mr Hampton

referred to a Crown oäer to fund the Tangahoe and Pakakohi claimants to

enter discussions with the working party aimed at accommodating the

claimants’ concerns about the settlement and the tight timeframe

planned for its initialling and ratiåcation. He said the amount of $5000

had been released to each claimant group in late August and early Septem-

ber 2000 and some progress was made early in October, which was after

the Crown had informed the Tangahoe and Pakakohi claimants that the

working party and the Crown were working towards initialling a deed of

settlement within two months. In particular, a ‘constructive’ meeting had

been held on 9 October 2000 between ots, counsel for the Wai 758 claim-

ants, and counsel for the working party. However, on 13 and 17 October,

Pakakohi and then Tangahoe withdrew from discussions and notiåed

their intention to reapply for urgency.

Mr Hampton expressed surprise at recent comments by the claimants

that the discussions failed because the fundamental matters of their status

as iwi and their wish to enter into separate negotiations with the Crown

could not be addressed. His own understanding was that the discussions

agreed to after the mediation did not include those matters. In his view,

the Crown had been willing to explore practical ways of accommodating

the claimants’ concerns. Indeed, ots had already agreed, subject to the

working party’s conårmation, to certain changes in the settlement docu-

ment, even though the claimants had now withdrawn from discussions.

The changes agreed to by ots related to:

. direct reference to the Waitangi Tribunal’s åndings regarding the sta-

tus of Tangahoe, Pakakohi, and Ngati Ruanui;

. greater prominence to Tangahoe and Pakakohi in the claimant group

deånition; and

. speciåc reference to Pakakohi prisoners in the Crown’s apology.

Mr Hampton also noted other areas in which ots and the working

party were prepared to consider speciåc proposals from the claimants, in-

cluding place name changes and the acknowledgement of traditional

taonga species. Further, the working party had agreed to seek the wider
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claimant community’s view on a proposal for ‘direct Tangahoe and

Pakakohi representation on the proposed post-settlement governance

entity’.23

Finally, Mr Hampton conårmed that the Crown was aiming to initial a

deed of settlement by mid-November and have the deed ratiåed by the

end of the year. He pointed out that any delay would prejudice those mem-

bers of Pakakohi and Tangahoe who supported the working party.

1.21 The Tribunal’s Second Decision on Urgency

The Tribunal considered the revived application for urgency at a judicial

conference on 25 October 2000. In an oral decision, Chief Judge Joseph

Williams summed up the issue as involving the essential question of

whether Pakakohi and Tangahoe were suïciently viable and functioning

communities in their own right to deserve to be negotiated with sepa-

rately over the raupatu grievance. Two matters required consideration, he

said, before a decision on the application could be made:

. whether there was a genuine argument about that question; and

. if so, whether the opportunity to argue it would be lost if the Crown

and the working party went ahead as planned and signed a deed of

settlement.

Judge Williams considered that the answer to the årst question was

‘yes’ because the case for the application had been both årmly put and

årmly rejected. Since the answer to the second question was also ‘yes’, the

application for urgency was granted – but on two conditions. The årst was

that the hearing concern only Wai 758 and the equivalent aspects of Wai

142. The second was that the Tribunal’s hearing and reporting process not

disrupt the tight timeframe for Cabinet to consider the deed of settlement

on 6 November.

Accordingly, the hearing of the urgent claim was set down for 1 and 2

November, with the intention that the Tribunal would issue its report on

Friday 3 November. As it transpired, however, the hearing continued into 3

November, and Crown counsel advised that day that Cabinet’s consider-

ation of the deed of settlement was to be slightly delayed to allow the Tribu-

nal further time to consider and write its report.
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