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Te Waiata Aroha

kaore te mokemoke te tuohu noa nei e
i te po roa, i te po makariri e
tu mai e hika ka haere taua e
e hoa ma e, katahi hanga kino e

ko aku koiwi kau te tirohia mai na e
taka ka roto nei ka mawherangi au e
wai ka kite ake i te whui a te atua e
pa mai ki ahau whakahiangongo ai e

ka mate te marama ka kohiti ko te toru e
e waha e hika ka haere taua e

nga roa mania i raro o Neketuri e
ka hoki taua kite whare huri ai e

tangi a te ruru ra kei o hokihoki mai e
e whakawherowhero ra i te putahitanga

naku nei ra koe i tuku kia haere
te puritia iho nui rawa te aroha
te ua i te rangi ko te ua i aku kamo
kei whea e tau to kupu mana nei
hei toko i au puta rawa i tawhiti e

ripa ki Horomanga tai tata rawa mai
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D

Te Waiata Aroha

so lonesome and crestfa�en now am I
�rough �is long winter’s night

stand forth O Son so �at I may caress you
o friends a�, what woeful �ate is �is

’tis only my wasted frame you now gaze upon
whilst a� within is in turmoil

�ere was no warding o� �e gods’ a�i�ion
and �us �ricken I am slowly pining away

�e waning moon has brought forth �e bitter cold
wherefore on my shoulders climb dear one and let us go

over �e winding plains below Neketuri
winding our homeward way and �ere to meditate

�e ca� of �e owl yonder is o� repeated
hooting out �ere where �e trails meet

it was I who a�owed you to go
when my deep love should have detained you

�e rain from �e heavens is now matched by my tears
where dear one is �e ful	�ment of your promise?

to sustain me until I emerge afar o�
with �e divide of Horomanga looming nigH
ownloaded from www.waitangitribunal.govt.nz



Downloaded from www.waitangitribunal.govt.nz

Downloaded from www.waitangitribunal.govt.nz



                  

Downloaded from www.waitangitribunal.govt.nz

D

L IST OF C ONTENTS

Letter of transmittal. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . xiii

CCCChhhhaaaapppptttteeeer r r r 1111::::    TTTThhhhe e e e CCCCllllaaaaiiiim m m m aaaannnnd d d d tttthhhhe e e e CCCCllllaaaaiiiimmmmaaaannnnttttssss  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1

1.1 The claim . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1
1.2 The claimants  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3
1.3 The relief sought . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5
1.4 Waitangi Tribunal hearings. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6

CCCChhhhaaaapppptttteeeer r r r 2222::::    NNNNgggga a a a IIIIwwww i i i i mmmme e e e nnnngggga a a a AAAAwwwwa a a a o o o o tttte e e e IIIIkkkka a a a WWWWhhhheeeennnnuuuuaaaa . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9

2.1 Identity . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9
2.2 Ancestors. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9
2.3 The rivers: a major food source . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12
2.4 The mauri of the river . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13
2.5 The rivers: a means of transport and communication . . . . . . . . . . . . . . . . . . . . . . . . . . 13
2.6 Customary use rights  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 14
2.7 Mana and rangatiratanga over the rivers  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 15
2.8 Conclusion  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16

CCCChhhhaaaapppptttteeeer r r r 3333::::    UUUUpppphhhheeeeaaaavvvvaaaalllls s s s aaaannnnd d d d CCCChhhhaaaannnnggggeeeessss, , , , 1111888811112222––––1111999922220000  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 17

3.1 Introduction  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 17
3.2 The military period . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 17
3.3 The Native Land Court period . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 22

CCCChhhhaaaapppptttteeeer r r r 4444::::    FFFFrrrroooom m m m aaaan n n n EEEEeeeel l l l tttto o o o a a a a FFFFoooorrrreeeessssttttrrrry y y y CCCCuuuullllttttuuuurrrreeee  . . . . . . . . . . . . . . . . . . . . . . . . . . . . 33

4.1 The planting of the Kaingaroa State Forest, 1921–39 . . . . . . . . . . . . . . . . . . . . . . . . . . . . 33
4.2 The Ngati Manawa land development scheme  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 34
4.3 The Murupara project . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 35
4.4 The corporatisation of the forestry industry . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 36
4.5 The ‘permit culture’ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 37

CCCChhhhaaaapppptttteeeer r r r 5555::::    CCCCrrrroooowwww n n n n EEEExxxxpppprrrroooopppprrrriiiiaaaattttiiiioooon n n n oooof f f f WWWWaaaai i i i TTTTiiiippppuuuunnnna a a a ffffoooor r r r PPPPoooowwwweeeer r r r GGGGeeeennnneeeerrrraaaattttiiiioooonnnn  . . 41

5.1 Introduction  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 41
5.2 The Crown assumes the right to control the use of rivers

for power generation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 41
5.3 State development of hydroelectricity . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 43
5.4 The development of the Aniwhenua and Wheao schemes  . . . . . . . . . . . . . . . . . . . . . . 47
5.5 Consent process for the Aniwhenua and Wheao schemes . . . . . . . . . . . . . . . . . . . . . . . 50
5.6 Public consultation  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 54
5.7 The Crown’s right to exercise kawanatanga . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 55
ix

ownloaded from www.waitangitribunal.govt.nz



 

Contents

                

Downloaded from www.waitangitribunal.govt.nz

Dow
CCCChhhhaaaapppptttteeeer r r r 6666::::    TTTThhhhe e e e LLLLooooccccaaaal l l l PPPPoooowwwweeeer r r r SSSScccchhhheeeemmmmeeeessss: : : : CCCCllllaaaaiiiimmmmaaaannnnt t t t CCCCoooonnnncccceeeerrrrnnnns s s s aaaannnndddd

CCCCrrrroooowwwwn n n n RRRReeeessssppppoooonnnnsssseeeessss  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 59

6.1 Claimant concerns. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 59
6.2 The diversion of the Rangitaiki into the Wheao. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 59
6.3 Lack of consultation over Aniwhenua and Wheao schemes. . . . . . . . . . . . . . . . . . . . . 61
6.4 Consultation over the Kioreweku project  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 64
6.5 Eel depletion and the eel replenishment scheme  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 67
6.6 Crown submissions  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 77
6.7 Third party submissions  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 78
6.8 Claimant submissions  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 78
6.9 Issues arising from claimant concerns. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 79

CCCChhhhaaaapppptttteeeer r r r 7777::::    RRRRiiiippppaaaarrrriiiiaaaan n n n RRRRiiiigggghhhhttttssss  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 81

7.1 Riparian ownership in the claim area . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 81
7.2 Ad medium ålum aquae rule. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 82
7.3 Natural water incapable of ownership  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 83
7.4 Maori view of ownership  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 84
7.5 Customary rights of hapu . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 86

CCCChhhhaaaapppptttteeeer r r r 8888::::    IIIIssssssssuuuueeeessss: : : : TTTTe e e e TTTTiiiinnnno o o o RRRRaaaannnnggggaaaattttiiiirrrraaaattttaaaannnnggggaaaa  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 87

8.1 Tino rangatiratanga over the rivers as at 1840 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 87
8.2 The rivers as taonga of Te Ika Whenua  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 88
8.3 Did the Crown fail to protect Te Ika Whenua’s customary

and Treaty rights to the rivers?  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 88
8.4 Did Te Ika Whenua voluntarily relinquish tino rangatiratanga over the rivers? . . . . 90
8.5 Overlapping claims . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 97
8.6 Conclusion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 99

CCCChhhhaaaapppptttteeeer r r r 9999::::    IIIIssssssssuuuueeeessss: : : : TTTTrrrreeeeaaaatttty y y y GGGGuuuuaaaarrrraaaannnntttteeeeeeees s s s aaaannnnd d d d KKKKaaaawwwwaaaannnnaaaattttaaaannnnggggaaaa . . . . . . . . . . . . . . . . . 103

9.1 Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 103
9.2 Title and Treaty guarantees  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 103
9.3 Control of natural resources and Treaty guarantees: the Crown’s case. . . . . . . . . . . 104
9.4 Duties and obligations in the exercise of kawanatanga . . . . . . . . . . . . . . . . . . . . . . . . 105
9.5 Did the Crown fail to meet its Treaty obligations to Te Ika Whenua? . . . . . . . . . . . . 108
9.6 The Kioreweku project . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 112
9.7 The retireti and customary åshing rights  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 112

CCCChhhhaaaapppptttteeeer r r r 11110000::::    IIIIssssssssuuuueeeessss: : : : RRRRiiiigggghhhht t t t tttto o o o DDDDeeeevvvveeeellllooooppppmmmmeeeennnntttt . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 115

10.1 Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 115
10.2 Development – a Treaty right. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 116
10.3 The nature of Te Ika Whenua’s interest in the rivers  . . . . . . . . . . . . . . . . . . . . . . . . . . 121
10.4 The Crown’s obligations to Te Ika Whenua  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .129
x

nloaded from www.waitangitribunal.govt.nz



 

Contents

            

Downloaded from www.waitangitribunal.govt.nz

D

CCCChhhhaaaapppptttteeeer r r r 11111111::::    FFFFiiiinnnnddddiiiinnnnggggs s s s aaaannnnd d d d RRRReeeeccccoooommmmmmmmeeeennnnddddaaaattttiiiioooonnnnssss  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 133

11.1 Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 133
11.2 Treaty principles  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 133
11.3 Findings  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 135
11.4 Commentary . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 138
11.5 Consideration of relief sought . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 140
11.6 Costs of bringing this claim. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 143
11.7 Recommendations  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 143

AAAAppppppppeeeennnnddddiiiix x x x iiii: : : : SSSSttttaaaatttteeeemmmmeeeennnnt t t t oooof f f f CCCCllllaaaaiiiimmmm  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 149

AAAAppppppppeeeennnnddddiiiix x x x iiiiiiii: : : : RRRReeeeccccoooorrrrd d d d oooof f f f IIIInnnnqqqquuuuiiiirrrryyyy  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 151

Record of hearings. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 151
Record of proceedings  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 153
Record of documents  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 158

AAAAppppppppeeeennnnddddiiiix x x x iiiiiiiiiiii: : : : PPPPaaaarrrrttttiiiittttiiiioooonnnns s s s aaaannnnd d d d SSSSaaaalllleeees s s s oooof f f f RRRRiiiippppaaaarrrriiiiaaaan n n n BBBBlllloooocccckkkkssss. . . . . . . . . . . . . . . . . . . . 169

Index  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 177
xi

ownloaded from www.waitangitribunal.govt.nz



 

Downloaded from www.waitangitribunal.govt.nz

Dow
L IST OF I LLUSTR AT IONS

Fig 1: Location map  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .facing page 1
Fig 2: Powhiri, årst hearing, Tipapa Marae (manuhiri)  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2
Fig 3: The claimants (tangata whenua). . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3
Fig 4: Tangiharuru meeting house, Tipapa Marae . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4
Fig 5: The Tribunal (årst hearing) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5
Fig 6: Tributaries and special places in Te Rohe o Ngati Manawa  . . . . . . . . . . . . . . . . . . . . . . 10
Fig 7: River routes of Nga Puhi, 1818–23 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 18
Fig 8: River routes of military incursions, 1865–72 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 19
Fig 9: Maori place names . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23
Fig 10: Purchases of riparian blocks compiled  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 26
Fig 11: The area aäected by the 1886 Tarawera eruption  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 29
Fig 12: Tangi at Karamuramu on the banks of the Rangitaiki River, near Fort Galatea. . . . . 30
Fig 13: Eels drying on a line at Rangitahi Pa, circa 1920 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 31
Fig 14: Indigenous and exotic forests  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 32
Fig 15: Trout åshing on the river bank at Murupara, near Galatea . . . . . . . . . . . . . . . . . . . . . . 38
Fig 16: Hydroelectric power schemes on the Rangitaiki River system. . . . . . . . . . . . . . . . . . . 40
Fig 17: The Wheao scheme – the Flaxy Dam . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 45
Fig 18: The Wheao scheme – the Rangitaiki canal . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 45
Fig 19: The Aniwhenua Falls  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 51
Fig 20: The Aniwhenua powerhouse and falls. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 51
Figs 21, 22: Eels retrieved from the grilles of the Aniwhenua Dam. . . . . . . . . . . . . . . . . . . . . . 68
Fig 23: The Aniwhenua Dam . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 74
Fig 24: The Aniwhenua hydro generation scheme and electricity supply areas. . . . . . . . . . . 131
Fig 25: Hohepa Waiti with hinaki  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 144
Fig 26: Kathy Ertel and Bert Messent with a retireti board . . . . . . . . . . . . . . . . . . . . . . . . . . . 144
Fig 27: An eel trap  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 144
Fig 28: Partitions and sales of riparian lands. . . . . . . . . . . . . . . . . . . . . . . . . .  following page 182
xii

nloaded from www.waitangitribunal.govt.nz



The Waitangi Tribunal
Wellington

The Honourable Tau Henare
Minister of Maori Aäairs

and

The Honourable Douglas Graham
Minister in Charge of Treaty of Waitangi Negotiations

Parliament Buildings
Wellington

Tena korua

We have pleasure in presenting to you the Waitangi Tribunal’s report on the Te Ika
Whenua rivers claim.

Our report traverses the extent of Te Ika Whenua’s customary rights over the
rivers, the guarantees given by the Crown under the Treaty of Waitangi, and the lack
of any recognition of any rights to rivers other than those provided under common
law. We background the acquisition of the title to the beds of the rivers through the ad
medium ålum rule and the Crown’s acquisition or control over them through legisla-
tive means.

We have found that there have been breaches of the principles of the Treaty and
have set out these åndings and our recommendations in chapter 11 of the report.

Heoi ano
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