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PART I

The Crown and Customary Tenure, 1839–94

This report was commissioned by the Waitangi Tribunal on 8 March 1996 and was
to be completed by 31 July 1996. It was prepared for the Rangahaua Whanui
programme as an historical report on the Crown’s treatment of customary tenure.

The Tribunal’s direction commissioning research suggested a further topic, ‘by
way of comparison’ – the Crown’s actions in relation to Maori attempts to preserve
and adapt customary tenure to meet contemporary needs, including engagement
with the commercial economy. There simply was not time in the five months
available for this research project to address this topic, and as explained in my
progress report of June 1996, I see this as a quite separate topic – a major study in
its own right, not a subject to be given scant treatment as part of another topic. I feel
strongly about the Crown’s treatment of Maori as regards their aspirations and
initiatives over the nineteenth century. It would be one more insult to fail again to
give them the serious consideration they deserve.

This report relies on official publications: mainly British and New Zealand
parliamentary papers (BPP and AJHR) and New Zealand Parliamentary Debates
(NZPD); on New Zealand Statutes and the New Zealand Gazette; and some use is
made of the Raupatu Document Bank.

Considerable use is also made of Waitangi Tribunal reports and background
papers (I quote liberally from my own), and of Alan Ward’s A Show of Justice.
There are also other useful secondary sources, especially journal articles.
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SUMMARY

In the mid-nineteenth century, there was a widely-held belief that aboriginal people
could lay claim only to the land they occupied and cultivated, that land was
valueless as long as it lay idle in native hands, and that it would acquire value only
through the application of European capital and labour to the soil. Given this belief,
and the values and attitudes the New Zealand Company and its officials and settlers
brought to New Zealand in the 1840s, there was an awful inevitability about Maori
land loss. But the settlers had no part in the framing of the Treaty of Waitangi, and
its provisions – especially its guarantee of Maori property rights – which,
temporarily, frustrated their intention to ‘possess themselves of the soil’.

Whatever the original intentions of the Crown with regard to the Treaty, settler
rights soon came to outweigh Maori rights, and for the next 40 or 50 years New
Zealand Company officials and settlers were in a position largely to determine
Crown policy. From the start the settlers had agitated to get government into their
own hands. By 1856 they had succeeded. Maori were denied the franchise, and the
settler government was in a position to pass the laws which by one means or
another got land out of Maori hands and into their own.

It is clear that the aim of successive governors and administrations was to
extinguish native title and create a Crown demesne from the ‘waste lands’ of the
new colony. The debate on customary tenure and whether or not it included the
‘waste’ lands, spanned almost a decade. Few were prepared to honour the Treaty as
the Maori signatories understood it, and by 1848, when the Colonial Office
reluctantly agreed that the Treaty guarantee did cover the wastelands, Governor
Grey had already formulated a land purchase policy which would create a Crown
demesne through the use of the pre-emption clause of the Treaty.

In the 1840s, land was purchased by deed of sale negotiated between the Crown
and Maori chiefs. There was no prior investigation of title, but the decision to sell
tribal land was often made openly and by consensus at large tribal hui. Problems
arose, however, when purchases were made from strong tribes claiming to have
conquered disputed areas, or from individual chiefs who did not consult adequately
with their communities.

After Grey left New Zealand, purchases were increasingly made between Crown
agents and compliant chiefs, often in secret. As the pressure on Maori to sell land
intensified, tensions increased and inevitably led to confrontations. The spread of
the King movement and increasing unwillingness to sell land alarmed settler and
Government alike. The new Governor, Gore Browne, managed for some years to
resist settler pressure to implement legislation aimed at wholesale land alienation,
and instead instituted a series of boards or committees of inquiry on customary
tenure, on ‘seignorial rights’, and on Maori attitudes to land alienation. But in 1859,
3



Summary
apparently ignoring much of the advice he had received over the years, he pressed
to a conclusion a disputed sale at the Waitara, and the result was war.

In an attempt to regulate land sale and avoid further conflict, Parliament passed
a series of Native Lands Acts which waived Crown pre-emption and created the
Native Land Court to ascertain customary title and change it into individual title
derived from the Crown. This supposedly honoured the guarantees of the Treaty,
but instead resulted in land alienation on an unprecedented scale, and an assault on
Maori society and especially on chiefly rights and status. Many of the negative
effects of the court’s operations, which in its early years fell largely on kupapa
tribes, resulted from the autocratic character and unfettered influence of its first
chief judge, F D Fenton.

The so-called rebel tribes, supporters of the King movement, would not alienate
their land through the official Runanga that Grey set up in 1861 to 1862. Some
other means had to be found to get the fertile and very desirable lands of Taranaki,
the Waikato, and Bay of Plenty out of Maori hands. An interim answer was the New
Zealand Settlements Act 1863, which provided for the confiscation of the land of
those who had been in rebellion. Several million acres were confiscated – from both
‘rebel’ and ‘loyal’ Maori – under this Act and its amendments. Confiscation
extinguished native title, so land returned as compensation was Crown land, and
most of it passed quickly into European hands. The Compensation Court,
established under the 1863 Act, seemed designed not to return land to loyal Maori
or returned rebels, permanently, but on negotiable titles, which meant that sooner or
later most of it passed out of Maori hands.

The Imperial Parliament was strongly critical of the confiscation policy, causing
successive ministries to change the way they acquired ‘rebel’ land, or land
supposedly for military settlement. The Compensation Court did not sit in Tauranga
or on the East Coast, and the Native Land Court did not sit in Tauranga to ascertain
native title. Instead, commissioners appointed under local Acts were given wide
powers to decide the question of customary ownership and who was or was not a
rebel. In any case, native title was extinguished over a wide area, and local Maori
had few means of redress against the rulings of the commissioners.

On the East Coast, where some land was returned on a tribal rather than an
individual basis, that land had become Crown land and special legislation was
required so that it could be taken before the Native Land Court for ascertainment of
individual title.

A much more sweeping approach was adopted by the legislature in the Native
Lands Acts of 1862 and 1865. When land was put through the court, certificates of
title were given to named owners, as absolute owners, with fully negotiable titles.
The reciprocal relationship embodied with the rangatirotanga of chiefs and people
was undermined. Nor could Maori avoid the court because prior dealings were no
longer illegal and it only required a few willing sellers to bring a claim and others
had to follow or be excluded from the title.

The Liberals passed the Native Land Purchase and Acquisition Act 1893 to
extinguish native title over as much as possible of the seven million acres said to be
4



Summary
lying waste and unproductive in Maori hands. The Act virtually restored Crown
pre-emption, and the Liberals went on to relieve Maori of another three million
acres of their land by buying from some of the owners and forcing a partition. By
the turn of the century, just 60 years after the signing of the Treaty which
guaranteed Maori the full exclusive and undisturbed possession of their land so
long as it was their wish and desire to retain it, customary native title had been
extinguished over about 54 million of New Zealand’s 64 million acres and the
Maori people relegated to the fringe of society. Through pre-emption, confiscation,
and legislation, a succession of governments had achieved what the Wakefieldian
settlers had expected and intended to achieve.
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