
CHAPTER 6

ISSUES AFFECTING MAORI LAND,
1890–1900

6.1 INTRODUCTION

In discussing the issue of Maori land in Poverty Bay during the period when the
Liberal Government was in power, the local specifics must increasingly be
discussed within a national and political context. In this era, Maori political groups
began to coalesce in their reaction against land sale, and in protest over land
legislation and the Native Land Court process. Government policy on Maori land
began to affect the East Coast region in a more general way, reflecting national
political trends. The Native Land Court was overshadowed during this period by
such institutions as the Validation Court and Maori land councils, in an era marked
by a plethora of legislated provisions for the closer European settlement of Maori
land in the North Island. Several areas of importance to the further alienation of
land in Poverty Bay are discussed, and as commissions of enquiry began to
investigate areas of grievance, evidence is provided of the effects of land legislation
and the excessive sale of land in the previous two decades in Poverty Bay. The
Validation Court instituted under the Liberals was significant in its effect on the
district, and for this reason it has been explored at some length, as has the issue of
the removal of restrictions on alienation of Maori land. Finally, section 6.6 deals
with the continuing plight of the New Zealand Native Land Settlement Company
lands, as they were threatened time after time with mortgagee sale by the Bank of
New Zealand. In the discussion of these subjects, this report is indebted to the
previous work of other writers. Aroha Waetford’s ‘The Validation Court’ (as yet
unreleased), and Jenny Murray’s Crown Policy on Maori Reserved Lands and
Lands Restricted from Alienation, 1840–1907, both from the Waitangi Tribunal
Rangahaua Whanui Series, have provided many helpful references for sections
dealing with these issues. The discussion of the Carroll–Wi Pere Trust is heavily
reliant on the work carried out by Alan Ward in his MA thesis on the East Coast
Trust.

6.2 THE LIBERAL GOVERNMENT AND MAORI LAND 
POLICY

Maori land policy and administration under the Liberal Government was typified
by two different sets of policies. The first of these was determined by pressure from
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settlers for more land and involved the large-scale purchase of Maori land for close
settlement in what Tom Brooking has referred to as a ‘penultimate grab of farmable
Maori land’. The Government purchased 3.1 million acres of Maori land between
1891 and 1911, mostly at artificially low prices (around six shillings per acre)
brought about by the reimposition of the Crown’s pre-emptive right. In the same
period only 500,000 acres was privately purchased on the open market.1 The
second set of policies arose from the growing movement towards a greater degree
of Maori involvement in the administration of their own lands. This partly came
about as a result of increasing pressure from such Maori political groups as the
Kingitanga, the Kotahitanga movement, and Ngata’s Young Maori Party, all of
whom were disturbed at the excessive loss of land. In part also, the Liberal
Government was more able to adopt a slightly paternalistic attitude towards Maori
retention of land resources by the turn of the century, as Crown purchase under the
pre-emptive clause had ensured that a reasonable amount of land had already been
made available to settlers. The movement resulted in the passing of Ngata’s land
legislation of 1900 and in his later schemes for the consolidation and development
of remaining Maori land in the early twentieth-century. These developments will be
discussed in the course of the following chapter. For now, it is sufficient to note that
Carroll’s ‘taihoa’ policy with respect to the sale of Maori land in the 1890s and
Ngata’s Maori Councils scheme both served to slow the pace of Maori land sale
under the Liberals.2 Much of the better farming land had already passed into
European hands though, and in the case of the Poverty Bay district, this had
occurred in the two decades following the entry of the Native Land Court into the
area.

In 1894, the Liberal Government reintroduced full Crown pre-emption in order,
supposedly, to protect Maori from unscrupulous ‘land sharks’, and to ensure that
Maori land owners received a fair payment for their lands.3 Nevertheless, the pre-
1909 land legislation passed under the Liberal Government interlocked in a way
that was intended to allow the purchase of Maori land to accelerate. Seddon was
already able to boast in 1894 that the present Government was going to ‘break the
annual record for Maori land purchase’ in that year.4 The Liberals did not purchase
land on a large scale in the Gisborne district, as most of the more valuable land had
already been alienated, and there were still large areas of Crown land, purchased in
the years 1876 to 1880, that remained unoccupied. The larger blocks still in Maori
ownership in the area were those under the administration of the Carroll–Wi Pere
Trust, and later the East Coast commissioner.

The authors of Challenge and Response, Oliver and Thomson, have estimated
that in 1894 the Government partially acquired 16 blocks of Maori land in
Gisborne, and nine in Waiapu, and over the remaining six years of the decade it
purchased 141 blocks of varying sizes for an average price of two to four shillings
an acre.5 It is likely that many of the Gisborne acquisitions were in the nature of

1. Tom Brooking, ‘“Busting up” the Greatest Estate of All: Liberal Maori Land Policy, 1891–1911’, NZJH,
vol 26, no 1, April 1992, p 78

2. Ibid
3. Native Land Court Act 1894
4. Brooking, NZJH, April 1992, pp 82–83
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public works takings, but without further extensive research this cannot be stated
for certain. Research of block files held at the Gisborne Maori Land Court show
that there were a number of Gisborne blocks which passed to the Government on
subdivision in the 1890s. These were lands adjacent to those blocks which the
Government had acquired prior to 1880, and consisted of portions equivalent to
additional shares purchased after the original partitioning of the lands. For
example, Tarewa 1 block of six acres was sold to the Government in 1896
following subdivision of the block by the land court in 1894.6 The Crown’s interests
in Tauwharetoi No1block were defined on subdivision in 1897 and the Crown
received subdivisions 1b (209 acres) and 1c (592 acres). Tauwharetoi 1d block was
vested in the incorporated owners in 1908 and later sold.7 Rangikohua 1 block
(Pukekura) of 1500 acres had been vested in Tuta Nihoniho and others and made
inalienable. The application of the owners for the removal of restrictions was later
granted, and the block was subdivided in 1897. One block was then sold under the
Native Land Settlement Act 1907, while the other went to a private purchaser.8 The
Whakaongaonga block had been subdivided in 1880, the majority of the land
having been purchased by the Crown. Divisions of blocks No 2 in 1883, No 4 in
1886, and No 3 in 1897, saw further lands vested in the Crown. Whakaongaonga 2c
was acquired by the Crown in 1896, and definition of the Crown’s interests in
blocks 2d to 2j on 4 August 1897 gave it a further 1736 acres. Miriama Kuhukuhu
and others sold their 5½ shares of 22 acres each in block 2d, for which the
Government paid £24, (four shillings per acre). In Whakaongaonga 2e the
Government received an area of 343 acres in return for the purchase of 15½
interests for £97 (four shillings an acre). In 2g they claimed 131 acres or 6¼ shares
from Hariata Wahapeka, Hirini te Kani and others, and the Maori owners of
block 2g1 and block 2 were charged survey liens of £39. The Government received
396 out of a total of 1018 acres in block 2i, in 2j received 647 acres out of 1027, this
being the equivalent of 31½ shares.9 Waipaoa blocks 1 and 2 (2911 acres each)
were acquired by the Crown after subdivision in 1889, and there was a further
definition of its interests in blocks 3 to 10 in 1903.10 Part of Waingaromia 3a,
amounting to 536 acres was vested in the Crown on 10 May 1889. Shares in the
original Waingaromia 3 block had already been acquired by the Government and it
had received part of that block in 1881.11 It is easy to see from these examples that
the land court’s activities during this period were primarily those of further
subdividing land in this district, and also handling applications for successions to
the interests of deceased owners of land. It was the Validation Court, however, that
would be the focus of attention in Gisborne for the remainder of the decade.

5. Oliver and Thomson, p 179
6. Tarewa block file, MLC Gisborne
7. Tauwharetoi block file, MLC Gisborne
8. Rangikohua 1 block file, MLC Gisborne
9. Whakaongaonga block file, no 1339, MLC Gisborne
10. Waipaoa block file, no 1258, MLC Gisborne
11. Waingaromia block file, MLC Gisborne
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6.3 THE NATIVE LAND LAWS COMMISSION 1891

Concerned at the present state of Maori land law and the inefficiencies of the Native
Land Court process, Ballance set up a commission of inquiry to investigate and
report on possible legislative remedies. The Native Land Laws Commission (Rees
commission) was instructed to highlight problems arising out of the Native Land
legislation that had been in place since 1862, in particular the operation of the
Native Land Court, as well as the alienation of Maori land in general. Following
this, they were to make recommendations for the future administration of Maori
land, eliminating or mitigating the difficulties previously identified. The
commission sat in various places throughout the North Island from March to June
1891, and their findings were presented to Parliament later that year. Appointed to
sit on the commission were William Lee Rees, of New Zealand Native Land
Settlement Company fame (or notoriety), and James Carroll, the member for
Eastern Maori, now also involved with the old settlement company lands as joint
trustee with Wiremu Pere. Despite the Maori land problems they were both
associated with on the East Coast, the opinions of Rees and Carroll with respect to
Maori land legislation and administration were highly regarded by the Liberal
Government. Rees’s experiences with the settlement company, and as a lawyer who
had dealt extensively with Maori land in the courts, as well as his own advocacy of
the need for changes in land policy and administration, made him a highly
respected expert on Maori land law among the Liberals.12 Carroll’s placement on
the commission indicates a new willingness to take into account the opinions of
Maori leaders, especially those who moved easily between the Maori and Pakeha
worlds. It must also have been seen that Carroll’s more pragmatic approach to
Maori land issues would temper the idealism of Rees and thus more parties were
likely to be satisfied with the consensus produced in their report. The third
commissioner was former judge of the Native Land Court, Thomas Mackay,
administrator of the West Coast settlement reserves in Taranaki.13

6.3.1 The report
Rees, who wrote a major part of the commission’s report, took the opportunity to
praise the concept of tribal dealing contained in the Native Land Administration
Act 1886. This was perhaps not surprising as that legislation had been based on
ideas that he had himself helped to formulate. The individualisation of title, as
applied under the Native Land Act 1873, was identified as the primary cause of the
confusion endemic in the system of private purchase by 1891.14 The report
criticised the fact that Parliament had, in 1873:

deliberately passed a Native Land Act which established as the law of the land the
individual system which Chief Judge Fenton had declared to be unknown and illegal,
which Sir George Grey had inferentially condemned, and which Mr Justice

12. Ward, ‘The History of the East Coast Trust’, pp 53–54
13. G H Scholefield (ed), A Dictionary of New Zealand Biography, vol I, Department of Internal Affairs,

Wellington, 1940, p 22 
14. Sorrenson, ‘The Purchase of Maori Lands’, p 184
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Richmond, appointed by Parliament, impeached in the strongest terms. It may be that
Parliament intended that the tribe should act – indeed, the statute itself from one point
of view bears out this contention; but the wording of the law makes it imperative that
every individual in the community shall specifically enter into every contract.15 

Rees pointed out that it was intended, under section 24 of the Act, that it be the duty
of the Native Land Court to ensure that inalienable reserves of 50 acres or more be
set aside for every man, woman, and child in the district but that the tendency
towards individualisation of tenure was ‘too strong to admit of any prudential
check’ and no such reserves were set aside.16 

Rees set about describing, based on the evidence given before the commission,
the ‘chaos’ which had arisen through the individualisation of title under this Act
and its amendments. Under this law, it was stated, the alienation of Maori land took
its worst form. There were many owners in any one memorial of ownership who,
eager to obtain the money necessary to buy European goods ‘welcomed the paid
agents, who plied them always with cash and often with spirits’. Left without
adequate leadership, once provided by chiefs and tribal leaders, and without the
strength which solidarity under that leadership had provided, they were able to be
picked off by persuasive European land speculators and their agents. According to
Rees, a few more years of the existing Native Land Court system would result in
Maori becoming ‘a landless people’.17 It was not only in terms of the alienation of
land that individualisation had proved troublesome to Maori though. It was
contended in the Report that due to every owner, in a list often consisting of a
hundred or more names, having an equal right to a piece of land, personal
occupation of that land, and improvement and tillage of it, became an uncertain
proposition for any owner. It was commented that:

If a man sowed a crop, others might allege an equal right to the produce. If a few
fenced in a paddock or small run for sheep and cattle, their co-owners were sure to
turn their stock or horses into the pasture. That apprehension of results which
paralyses industry cast its shadow over the whole Maori people.18

It was also posited in the report that Maori, who would speak honestly and
impartially in their own runanga, would ‘swear deliberately to a narrative false and
groundless from beginning to end’ when speaking before the Native Land Court.
The Commissioners concluded that the existing land legislation had filled the
courts with litigation and given rise to bitter debates, taken up the time of
committees, flooded Parliament with petitions (more than a thousand from Maori
in the ten years between 1880 and 1890), and had ‘entailed heavy annual expenses
for the colony’.19

15. ‘Report of the Commission Appointed to Inquire into the Subject of the Native Land Laws’, AJHR, sess ii,
1891, G-1, p ix

16. Ibid, p x
17. Ibid, p x
18. Ibid, p i
19. Ibid, p xi
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regard to the Native Land Court itself, the commission found that hearings now
took much longer than formerly and fees had substantially increased.
Adjournments and postponements of hearings were more frequent, and in general
the court had become ‘a European Court rather than a Native one’. The
commissioners believed that the practice of concocting false claims which drove
out the actual owners of land had been brought about by the court system itself.
They commented that after years of occupation under a certificate issued by the
court, the occupier might still be subject to litigation, sometimes followed by
ejection, as the decisions of the court seemed never to be final. Members of the
legal profession testified to the complete state of confusion that existed both in law
and in practice where Maori land was concerned. The most often expressed Maori
complaints about the court concerned: delays; expenses, fees and duties; enforced
attendance at distant places with resulting poverty and demoralisation; perjury and
false claims in court; uncertainty and injustices perpetrated by judges’ decisions;
the process of rehearings; political influences brought to bear on court proceedings
and decisions; the non-residence of judges; the excessive cost of surveys
(especially for subdivisions); and finally, the complete insecurity of title following
adjudication.20

Specific complaints were made against the Government by Maori in all districts
of the North Island in which the commission sat. Allegations were made that the
Native Department and its agents had interfered with the surveys of land and in the
decisions of judges of the Native Land Court in determinations of title. As a
consequence many Maori now thoroughly distrusted the land court. Particular
allegations were made by East Coast chiefs that the Crown had taken land to which
it had no right by purchase or conquest.21 A further complaint from East Coast
Maori was that they had been detrimentally affected by the action of the
government in making all the grantees under the Poverty Bay Grants Act 1869,
joint tenants rather than tenants in common. The commissioners were of the
opinion that:

to confer a title upon the Maori which did not descend to his heirs or successors upon
his death was a grievous wrong. It may be that it is too late to effect a remedy, but it
should be tried.22

As demonstrated in chapter 5, the area of Maori land in Poverty Bay affected by
joint tenancy under the aforementioned Act was significant, and this can be seen on
the map at figure 3. Much of this land had, however, passed into European
ownership by the 1890s.23 That Maori continued to experience problems resulting
from these grants is evident from this complaint in 1891, and from contemporary
examples of litigation regarding successions to land so granted. It is even more
clear from these comments that the granting of large areas of land in this manner
was a continuing source of grievance for those Maori in Poverty Bay who had been

20. Ibid, pp xi–xii
21. Ibid, p xiii
22. Ibid, p xiv
23. Evidence of Wi Pere, AJHR, 1891, G-1, p 9
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affected. Despite the Government’s knowledge of the injustice before 1873, no
direct action was taken to remedy the situation at that time.24 No attention appears
to have paid to the recommendation of the Rees commission either, although, no
doubt, it was already too late to amend the damage done, as Rees and Carroll
suspected it might be.

The issue of native trust deeds was also raised with specific reference to the
Poverty Bay district. The commission commented that the Native Land Act 1873
had made it illegal for Maori owners to convey their land by way of trust. This
ruling was upheld by the Supreme Court in the Pouawa case; the block being one
of those in Poverty Bay conveyed in trust to Rees and Wi Pere. Despite its illegality,
the Native Land Court had often, according to the evidence presented, permitted
and sometimes advised Maori to put titles to large and/or valuable blocks in the
names of a few owners to make the lands easier to administer. One such case in
Poverty Bay was that of Mangatu 1, a block of 100,000 acres in extent.25 

Rees referred to the Native Committees Act 1883 as a ‘hollow shell’ that gave
Maori no real authority, and highlighted Maori requests for the resurrection of the
Act in a form which would provide them with some real powers of self-
government. The Native Land Administration Act 1886 was described as ‘the one
effort made by the Legislature to stay the individual dealing with Native lands’. Its
failure was explained by two factors. Firstly, Maori perceived that the control of
their lands would be taken from them and put in the hands of Europeans. Secondly,
the provisions of the Act were optional and due to their distrust of the Crown’s
intentions, Maori refused to bring their lands under its operation. According to the
evidence, the commission felt, all parties concerned were eager to return to the
principle of tribal dealing despite the repeal of the 1886 Act. The commission
proceeded to make some recommendations for a new legislated system, the basis
for which would be Maori development through the dissemination of industrial
knowledge to the younger generation, the establishment of extensive reserves, and
the safe, speedy, and economic dealing in Maori land for the mutual benefit of all
concerned.26

The report, in its stated remedies, reflected the personal views of Rees in
indicating that the abandonment of the Crown’s pre-emptive right under the Treaty
of Waitangi had been a ‘grave and serious error’. Carroll dissented on this point,
believing that Maori should be able to deal with their land as they chose, and get the
best possible price for land sold directly to settlers. He gave his views on the issue
of pre-emption in a separate section of the report, stating that he did not see how the
Crown could reacquire the right of pre-emption, renounced in the preamble to the
Native Land Act 1862, without the full consent of Maori. This he believed they
would not give, and he felt that any move of the Crown to again acquire that
prerogative would only intensify Maori mistrust of the Government. Carroll
pointed out that where the Crown had exercised a pre-emptive right, as in the King
Country, Maori could not obtain a fair price for their land, receiving three shillings

24. See chapter 4, sec 4.3
25. ‘Report of the Commission on Native Land Laws’, AJHR, 1891, G-1, p xv
26. Ibid, pp xviii–xix
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per acre rather than the £1 per acre they might have expected from private
purchasers.27 Thomas Mackay, the third commissioner, disagreed with the majority
of the report and was in the process of drafting his own at the time of his death.
Nevertheless, in the report by Rees, it was recommended that the Crown resume the
right of pre-emption.

With respect to the validation of titles, Rees and Carroll suggested the setting up
of a Native Land Titles Court with full power to validate titles when neither fraud
nor illegality were involved.28 It was proposed that the Native Land Court be
remodelled to consist of a chief judge, five district judges, and five district
commissioners or administrative officers rather than the existing court, which
consisted of itinerant judges based in Wellington. It was proposed also that
committees of Maori owners should be established for each block of land. These
block committees were to report boundaries and ownership to a district committee
under a district commissioner. The district committee would report on tribal and
hapu boundaries of any block of land and list the owners. Where there was no
dispute the district commissioner would issue titles, otherwise the district judge and
two Maori assessors nominated by the parties involved, would hear the case.
Proposals such as these were akin to those contained in the failed 1886 legislation.
In addition, a Native land board would be set up with three Maori and three
Government representatives. This board would act as trustee over Maori land and
could sell or lease if so requested by the owners. The same board would arrange for
survey and roading of any area in conjunction with the local block committees.29

The Government was to be responsible for funding surveys, legal costs, and
improvements, and this expenditure would be recouped by a percentage charged by
the board on all Maori lands. Finally, the report stated that the proposed new laws
should be imperative rather than optional.30

6.3.2 The Gisborne evidence
First to give evidence before the commission, which sat at Gisborne from 2 March
to 7 March 1891, was Edward Francis Harris, licensed interpreter and land agent,
and one of the part-Maori sons of trader and settler Captain J W Harris. He began
by stating that the fees charged in the Native Land Court were oppressive, and if an
owner could not pay the £1 per day which the court required for every day of a
hearing, he would lose his chance to have his name inserted in the Crown grant for
that land. He also said that the cost of subdivisional surveys was excessive and that
in the Gisborne area there were a number of blocks which could not be subdivided
without the whole of the land being swallowed by survey liens.31 The value of land
brought before the court on the East Coast was by Harris estimated to be between
five shillings an acre and £10 per acre depending on the location of the block;
coastal land being of greater value. He believed that there was, however, very little

27. Ibid, ‘Note by Mr Carroll’, pp xxvii–xxx
28. Ibid, p xxi
29. All above information, AJHR, 1891,G-1, pp xxi–xxiv; Brooking, NZJH, 1992, p 52
30. AJHR,1891, G-1, pp xxiv, xxv
31. Evidence of E F Harris, ‘Minutes of Evidence’, AJHR, 1891, G-1, p 1
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of the more valuable land left.32 It was Harris’s opinion that Maori were not getting
the full value of their land under the existing system. He felt that they should
receive ample reserves out of their lands for their own occupation and be aided in
the administration and utilisation of the remainder. In reply to a question from Rees
regarding the possible Maori reaction to the passing of an Act which would allow
the Crown to take charge of the unutilised lands presently held by Maori in that
area, Harris said he thought such changes, if made hastily, would most certainly
result in troubles.

Gisborne Solicitor, Francis Westbrook Skeet had acted for the applicants in nine
Gisborne cases taken before Commissioners Edwards and Ormsby, appointed
under the Native Land Court Acts Amendment Act 1889 to investigate disputed
and invalid titles. He commented that in eight out of these nine cases the
commissioners found that the transactions were of bona fide character but were
unable to issue certificates validating the transactions due to technical breaches of
the Native Land Act 1873. Skeet gave as an example the Whatatutu case, in which
non-compliance with the requirement of the 1873 Act that every interpreter to a
deed should sign the translation on the deed as well as the attestation to the deed,
had prevented a certificate of valid title being given to the applicant although no
exception had been taken to the translation itself. Another obstacle in this case had
been that the deed itself, prepared leaving blank spaces for dates of alienation and
the names of owners to be filled in as they were individually persuaded to sell, was
‘a very material defect’ in the legality of the transaction which the Edwards
commission had no power to rectify.33

Another prominent Gisborne lawyer, Cecil De Lautour, who had been involved
with the New Zealand Native Land Settlement Company in the 1880s, stated that
he would be representing various clients in the upcoming sittings of the same
commission. Some of these clients included the assets company, the Bank of New
Zealand Estates Company, Mr Percival Barker, Mr Frederick Tiffen (all of whom
would appear again before the Validation Court following its institution in 1892),
and other prominent Gisborne landholders. He said:

We have good reason to know, although I think it is a mistaken view, that the
government will allow . . . presentation of applications to this Court, or the abstention
from doing so, to operate as a mark of the bona fides or absence of bona fides. So that
persons are compelled to make their applications to the Court, although in nine cases
out of ten they know that the Court as constituted is perfectly ineffective to give them
any relief . . . The Commissioners’ (Messrs Edwards and Ormsby) Court has found
itself compelled to hold that it cannot give relief in any case where there is the
slightest technical defect in any deed, other than the defect in the number of owners
signing. Having arrived at that decision, they have practically closed their Court, as,
within my experience, it is a very, very rare exception that a deed can be found that
will comply with the scale of exactitude that the Commissioners require.34

32. All indications are that the more valuable coastal land referred to by Harris was above the Poverty Bay
district in Waiapu county.

33. Evidence of E F Harris, AJHR, 1891, G-1, p 4
34. Evidence of C De Lautour, AJHR, 1891, G-1, pp 5–6
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The only tribunal at present available to those with defective titles was the
Commission Court, and De Lautour felt that this court could not do the work
required of it even if it were made more effective, as the work in that district alone
would take a single judge or commissioner a considerably long time to complete. In
his opinion, if all transactions made under memorial of ownership were deemed as
valid as those under Crown grants the need for commissioners would be
considerably less.

To demonstrate this, De Lautour cited the example of the Panikau block in
Poverty Bay district, which had been divided into Panikau 1, 2, 3, 4, and 5. The
purchaser acquired the majority of interests in all five blocks which meant that in
all five it was necessary that the shares of dissentients and minors be divided out
from those he had purchased. The partition was made by the land court without
objection. Nevertheless, in making the division the land court had assumed that the
title of the purchaser would be registered against the subdivision award made. The
registrar of the Deeds Office also thought so and issued certificates of title to the
purchaser. The subsequent decision made by the Supreme Court in the case of
Matthews v Brown (Paraone) held that such registrations were technically illegal
and that the court should instead have made new certificates of title, and indorsed
on these orders of freehold tenure, from which the purchaser would derive his
grants. This meant that despite the bona fides of the purchases, the title to the
Panikau block was void. De Lautour commented that this was only one of a dozen
such cases in the Poverty Bay district where the only difficulties arose out of
technical defects in the Acts. In such cases as these, he felt that no commissioner
should be necessary for the titles to be validated.35 The Panikau case came before
the Validation Court in 1893 and succeeding years. Although the defect in the
Panikau case does seem to have been purely technical, it is to be presumed that the
Edwards commission did not validate such purchases because they were, in point
of fact, illegal according to legislation still in force. It was therefore, the safeguards
provided by the legislation governing Maori land rather than the ‘scale of
exactitude’ of Commissioners Edwards and Ormsby that prevented them from
issuing certificates validating these titles.

It was certainly true that the process of purchasing land from Maori was full of
pitfalls for both parties, and a purchaser of shares in any block could find himself
spending much time and money, both in negotiating for purchase, and later in court,
attempting to gain a valid freehold title to a proportion of the land equal to the
shares purchased. In F W Skeet’s opinion, the cost of obtaining all the signatures
required on Maori deeds of transaction was very high, and the process ‘hazardous’.
He did not therefore, advise his clients to attempt the purchase of Maori lands as,
under the present system neither party was justly served and Maori did not receive
the proper value of the land, while the purchaser was ‘perplexed and surrounded by
difficulties’.36 He believed that there was still a large amount of valuable land in the
East Coast district that was held under memorial of ownership and remained locked
to settlement, but these lands were mostly situated in the Ngati Porou rohe. He

35. Ibid, p 7
36. Evidence of F W Skeet, AJHR, 1891, G-1, p 5
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could not mention any large blocks in the vicinity of Gisborne, and even though
Rees suggested that there were still the New Zealand Native Land Settlement
Company lands, he stated that there was ‘very little Native land in the district
[Poverty Bay], unless you go back to the Whakapunake and Tahora blocks’.37

In his evidence, Wi Pere stated that Maori land was customarily held by hapu,
and it was not within Maori custom for land to be held individually in separate
blocks. He made the comment that, in rough country, if each owner were to have his
land subdivided out the cost of survey, adjudication, and other expenses would
amount to around five shillings per acre, although the land might be worth only
three shillings per acre, and the total value would therefore be swallowed by
expenses. He cited the Tahora block as an example, the title of which was
ascertained at Opotiki in the Bay of Plenty. As a large number of Maori from the
Gisborne area had been required to attend the hearing, he had provided for them as
they had no money and the expenses for that hearing amounted to £200. A later
rehearing was held in Gisborne and the expenses were less.38 The Tahora block
country was itself very poor land and although it was over 200,000 acres in extent
and was now divided into hapu-owned areas, if it were to be subdivided
individually, each owner would receive only about 50 acres each, and the land itself
would not be sufficient to pay for the surveys required.39 

It was his opinion that Maori should not have to pay the 10 percent ‘native duty’
on sales and leases and that all future sale of Maori lands should be prohibited. He
proposed that if, out of a 100,000 acre block, between 50 and 60,000 acres were
leased, the Maori owners should be encouraged to utilise the remainder through a
scheme involving Government loans with low interest, designed specifically for
making improvements on that Maori land and farming it. The money provided
would be used solely for improvements made under the supervision of a
Government officer, and should be repaid within a specified and fixed period of
time. The Government officer would supervise the improvement of the land in
consultation with a block committee, elected by the owners. After deciding to lease
their land the owners could choose two or three of their number to work out, in
conjunction with the officer, which parts of their land should be leased and which
utilised by themselves in accordance with the aforementioned scheme.40 

Wi Pere wanted the Native Land Court abolished and Maori committees given
the task of enquiring into the title to land. Where there were large blocks of land
with a great number of owners, he believed they should choose ten from among
them to act in conjunction with a Government officer in dealing with the land. As
examples of lands that should be dealt with in this way he mentioned Tahora

37. Ibid, p 5. In fact these blocks were in the Wairoa district. A greater part of the Tahora block had been
purchased by the Crown but a considerable acreage was involved in the East Coast Trust in 1902.

38. This block was negotiated for by the Government prior to title being ascertained. The Land Purchase
Officer gazetted it for hearing in Opotiki, possibly to ensure that as few of those entitled could appear in
Court and have their name inserted on the title, thus making completion of purchase easier. It was common
practice for the system to be manipulated by private individuals and Government agents alike in order to
ensure that those to whom advances had been paid were those included on the certificate or memorial of
ownership for the land.

39. Evidence of Wi Pere, AJHR, 1891, G-1, p 9
40. Ibid, pp 10–11
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(210,000 acres) and Mangatu (164,000 acres).41 The Mangatu block had originally
been conveyed to only 12 out of the 70 or so owners as trustees. This had been done
at the instigation of Wi Pere himself. Applications had been made to succeed to the
interests of some deceased owners but these were refused, as the land was deemed
to legally belong only to the twelve listed on the front of the certificate of title. Wi
Pere expressed to the Rees commission his hope that a new system might be
adopted whereby successors to the deceased might be appointed by the court as, if
the present situation continued, he did not know into whose hands the land might
eventually revert. All owners in the block, except for 25, had agreed that the land
should be held in trust by the 12 named on the front of the certificate of title but the
court had, at the time, regarded this as a voluntary arrangement on the part of the
owners. Although all the names of those who assented and dissented to the
trusteeship were recorded as owners, no such trust was legally declared and those
Maori who signed, according to the law, were never made legal owners and
therefore had no power to give such a deed of trust. Wi Pere wanted an Act to be
passed restoring the position of ownership to all those named and their successors,
while leaving the control of the land to the 12. Rees replied that the court had the
power to appoint successors to the 12 trustees and these need not be relatives of the
deceased but could be chosen by the people to act as trustees. The commissioners
promised to recommend that something be done to make the trusteeship legal and
reinstate the people to legal ownership of the block.42 

Thomas William Porter was a militia officer, former land purchase officer, and at
the time of the Rees commission, an officer of the Edwards–Ormsby commission.
Porter believed the present system of Maori land laws to be ‘thoroughly
incomprehensible’ and stated that the courts themselves never seemed to
comprehend the different Acts under which they worked. Consequently there was
no uniformity of practice in the Native Land Court and judges did not seem to feel
themselves bound by the decisions of other courts on the same cases or points of
law, but were guided only by their own experience in making decisions.43 On the
point of defective titles, Porter identified two different classes of cases which
required investigation before being validated. He had previously been of the
opinion that most cases were of a type where transactions were only technically
wrong, but it had been his recent experience, in the Edwards commission court, that
there were many cases in which the merits of the transaction were themselves in
dispute. He said:

I have formerly heard, although I did not think it was the case, that there were many
cases in which the merits were in dispute; but since I have been attached to the
Commission I have seen cases where Natives have been very considerably wronged.
These cases should be investigated, and I believe there are a number which are still
held back which require investigation. 44

41. Ibid, pp 10–11
42. Ibid, pp 11–12
43. Evidence of T W Porter, AJHR, 1891, G-1, p 12
44. Ibid, p 12
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With respect to the fees charged to Maori at court sittings, Porter commented that
he had often felt ashamed at hearing of Maori having to pay £1 a day, which they
often had to borrow. In Porter’s opinion the present system of levying fees caused
great hardship and he felt that although fees needed to be charged, Maori claimants
should not be required to pay fees at the time of hearings.45 When asked by Rees if
he thought Maori would consent to a system whereby their lands were handed over
to the government and thrown open for lease after reserves had been taken out, the
profits of the leases to go to the owners, Porter replied that:

Formerly they [Maori] believed the Government was everything, but now they see
the Government makes fresh laws. There is no permanency in the dealings. The
Governments change. The Natives would not part with the control of their lands.46

Porter also agreed with former witnesses, such as E F Harris and Wi Pere, that
Maori would not benefit simply from the setting apart of reserves. Rather, they
should be given assistance and encouragement in the area of farming and land
utilisation.

Ngati Porou leader Paratene Ngata thought it necessary for a special court to be
established which would be solely responsible for settling land disputes between
European and Maori. There were a great many cases where:

the Europeans claim to have acquired a certain interest and the Natives to retain a
certain interest in the same block. The Europeans are persisting in the endeavour to
get the native owners who have not assented to their leases or sales to so assent, and
the Natives refuse, and there the trouble remains. With regard to these lands in dispute
between Europeans and Natives, a law should be passed fixing a time when no other
transactions could take place between the individual Natives and Europeans – to
specify a time within which, if the transactions were completed, well and good, but,
if not, that after that the parties would be debarred from doing so. If the transactions
were not completed within the time specified, then the matter could be handed over
to the Court to deal with it absolutely, and dispose of the difficulties as they then
existed.47

Examined in Auckland on 16 March 1891, Hamiora Mangakahia, chairman of the
East Coast Native Committee, proposed that existing Papatipu land (meaning that
land still held in customary title) be allowed to remain in its existing state without
being surveyed or taken through the court. He realised that there would be
difficulties in such a scheme but commented that Maori now saw that ‘great evils’
befell them through the Native Land Court and the Survey department. He said
further that he was:

aware of the price that the New Zealand Government is paying in purchasing from the
Natives – 2s 6d and 5d an acre are the prices given. Besides, when the Natives get
their land surveyed, the survey of the block will in some cases amount to £500 or
£600. That is only for the external boundary. Then come the internal subdivisional

45. Ibid, p 12
46. Ibid, p 13
47. Paratene Ngata, AJHR, 1891, G-1, p 21
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surveys, and these amount also to a very large sum, perhaps another £500 or £600.
And then, before these subdivisional surveys are made, there are large sums to be paid
by the Natives for Native Land Court fees, and for agency purposes, and for other
expenses incurred; and all these outlays are to be met from the /- an acre that is
derived from the sale of the land. Then, if the Natives sell, the proceeds of the sale are
to go to pay these expenses, and the whole of the land is absorbed in this way, nothing
being left for the Natives. This is the effect of the system that at present prevails. But
the Maori is in this position: He does not know what to do, the laws having been
passed under which he is to act. That is the reason why I think the Native lands should
remain in their native state until some better course is discovered, and a simpler way
of dealing with them.48

Hamiora Mangakahia agreed with the commissioners that Maori reserves should
be cut out and made absolutely inalienable by sale or lease. He also felt that those
Maori with sufficient skills to manage and farm land outside of those reserves
should be provided with some assistance from the Government in the way of cash
advances for improvements. He stated, however, that the money should not be
given directly to those Maori, but disbursed in such a way as to ensure its use for
improvements; proper accounts being kept of outlays with respect to the lands and
if the debt on the land remained unpaid for a long period, interest at a moderate rate
should then be charged. He was asked if he thought it a good idea for the
government to retain a percentage of the proceeds from these lands (‘perhaps 10,
15, or even 20 percent’), after paying for initial surveys and court costs, in order to
provide for schools and other services that district native committees deemed
necessary for local Maori communities. In response he said that Maori had already
done a great deal in the way of gifting land for schools and missionaries, and that
considerable dissatisfaction and disputes had arisen from these gifts. If, however,
the Government had carried out transactions for leasing of land for good return, he
thought Maori owners might be prepared to allow them a commission for such
services.

With respect to the leasing of land to private individuals, Hamiora pointed out
that trouble often arose between Maori and European when Maori owners obtained
advances on account of land from Europeans and said they would repay when the
rent was due. Thus Maori became indebted and received only a small amount of
rent to meet their liabilities. He suggested that it would be better for the
Government to be the agent in obtaining leases, disbursing money for
improvements on land to Maori, and retaining a certain percentage of the rent to
recoup itself for the costs of administering the land.49 Hamiora noted finally that
Maori did not at present know the different effects of their holding title under
memorial of ownership, certificate of title, or Crown grant. Due to the complicated
nature of the land laws they were not aware that these types of title were relative in
value and were consequently perplexed. He requested that the commissioners let
Maori know what they reported to Parliament so that it would be clearly understood
what was proposed in terms of changes to the present laws. Rees suggested that it

48. Hamiora Mangakahia, Auckland, 16 March 1891, AJHR, 1891, G-1, p 36
49. Ibid, p 37
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would be a good idea to publish the report of the commission in Maori, perhaps in
the Kahiti in order that it be circulated among communities.50

James Mackay gave evidence that ‘insuperable’ difficulties had been caused on
the East Coast by the individualisation of title under the 1873 Act. He cited a case
on the East Coast where upwards of 1300 owners appeared on a single certificate of
title. In addition a 10-acre block of land on the west side of the Turanganui River,
near to Gisborne township, contained 300 owners. He said:

There are cases where the number of Natives brought in are so large that it is utterly
impossible to get a title, because, even if you went about it with the utmost zeal, you
would never complete it, the reason being that the Natives die off in large numbers on
that coast, and for the interests of these people the names of successors require to be
filled in. Under these circumstances it is impossible to complete the title.51

He did not consider that it was possible to completely subdivide Maori land into
individual titles, as frequently they would be left with ‘long narrow strips like
roads’, and in such cases as the 10-acre block in Gisborne which contained
300 owners, it simply could not be done. Blocks of land subdivided on an
individual basis would not be fit for settlement in most cases.52

Some general problems were identified by the witnesses from the Gisborne–East
Coast region. The oppressive nature of the court levying of fees from Maori was
identified by more than one witness, as was the fact that the entire value of land
could be swallowed up by survey liens on subdivisions. Both of these things were
identified as causes of great hardship to Maori in the region. The further
individualisation of title through subdivision was seen as a significant problem
considering the many owners listed on many certificates of title. It was noted that
complete individualisation of title was a sheer impossibility in many cases, and in
others it would result in blocks so small they would be unfit for settlement and
valueless. Some suggestions were made by witnesses as to a possible solution to the
land problem faced by Maori. Both Maori and European witnesses suggested that
absolutely inalienable reserves should be allocated to Maori for their occupation,
and that they should be aided by the Government in farming and administering their
other lands. Such suggestions were reflected in the main report of the commission
but were not to be followed up by the Government, which was interested in
attaining more Maori land for settlement rather than in aiding Maori to farm the
lands remaining to them.

Pertinent to the following section on the Validation Court and its activities in the
Poverty Bay district were the various comments on the Edwards–Ormsby
Commission, set up to investigate defective titles. Gisborne solicitors Skeet and
De Lautour both complained that the Edwards commission was thoroughly
ineffective in providing any relief for the European claimants. They believed that
although many cases had been of the type where the only defects had been technical
ones rather than in the bona fides of the purchases, the commission’s requirements

50. Ibid, p 38
51. James Mackay, Auckland, 16 March, AJHR, 1891, G-1, p 41
52. Ibid, p 44
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had been too exacting to allow validation. Porter, however, was of the opinion that
there were many cases in which the fairness and good conscience of the original
transactions were in doubt. It was clear to him that there were two different types of
cases, and that not all cases in the Poverty Bay district concerned mere technical
defects. The Native Land Laws Commission, in the light of such evidence,
recommended the setting up of a separate Validation Court to investigate such
cases.

6.4 THE VALIDATION COURT 

The negative effects of years of private purchasing were clearly being felt by all
parties by the beginning of the 1890s, and on forming the Liberal Government in
1890, Ballance identified the validation of titles to land as a ‘major issue
confronting New Zealand’. Over 1,000,000 acres of privately-owned Maori land
was still in disputed ownership in 1891.53 The Poverty Bay district was one of the
areas most seriously affected, and when the types of tangled transactions that
typically led to an insecure European title to Maori land are examined, it is not
difficult to see why the validation of titles was an issue of prime importance in the
area. As we have seen, the Native Land Laws Commission advocated the setting up
of a special court to perform the task of validating titles. A Bill to enable the Native
Land Court to perform the tasks outlined by the commission was introduced in the
form of the Native Land (Validation of Titles) Bill, brought before the House in the
middle of 1892.

During debate on the Bill in September, A J Cadman identified its purpose as one
of determining long outstanding disputes between European and Maori over land
transactions. It was intended to give relief to those who had experienced difficulty
in attaining a valid title through the ‘technicalities’ of various of the native land
laws.54 It was also intended that the Native Land Court be used for these purposes,
while Parliament maintained the power of veto over the decisions of the judges who
adjudicated on such cases. Cadman believed that if the courts handled the
prospective work efficiently the backlog would be dealt with within one or two
years.

W L Rees was critical of the apparent lack of gravity that the House afforded the
subject of validation of titles. Rees had, in 1891, recommended a special tribunal to
look into these matters and he felt that handing the task over to an already
overworked Native Land Court was hardly an adequate solution to the problem. It
is more than likely that he saw the court being tied up for a period well in excess of
two years in dealing with these matters if subject to the same delays,
postponements, and generally inefficient workings of the present court system.
Indeed, as he brought to the notice of the House, the Native Land Court was at that
time inundated with around 13,000 cases to settle, with more applications pouring

53. Tom Brooking, ‘”Busting Up” The Greatest Estate of All: Liberal Maori land Policy, 1891–1911’, New
Zealand Journal of History, vol 26, no 1, April 1992, p 83

54. NZPD, 1892, vol 78, 29 September 1892, p 103 
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in for investigation of titles, successions, and subdivisions. Rees considered that for
the Native Land Court to attempt to deal with the matter of validating titles within
one or two years would simply be ‘trifling with the matter,55 and further that:

to send these cases to the Native Land Court would be to send them to persons totally
incompetent to deal with them. Without wishing to speak disparagingly of the Judges
of the Native Land Court, I say the Judges of that Court are hardly fit to perform the
duties of ordinary Resident Magistrates, and yet they dispose of properties worth a
quarter of a million of money perhaps in a couple of hours . . . I say such a thing
amounts to robbery of the Native people. Who knows what Native-land legislation
means? I have in my hand here No 8 of Hansard of this year, which shows that the
Attorney-General, in introducing a Native Land Bill into the Legislative Council,
stated that no living man could understand the Native-land legislation; that he did not
understand the Bill . . . Such legislation is a mockery.56

Rees maintained that serious misinterpretations of the land laws by judges of the
Native Land Court, and the series of mistakes and errors which resulted, had
‘heaped calamities’ upon Maori and it now required drastic measures to sort out the
mess of present title to land. He did not, however, believe the Native Land Court to
be an appropriate body to carry out these measures. He asked that the Bill, when it
went before the Native Affairs Committee, have clauses added allowing for the
appointment of a tribunal or commission separate from the Native Land Court to
undertake the tasks outlined in the Bill.57

Hoani Taipua, the member for Western Maori, and Epairaima te Mutu Kapa, both
opposed the passing of the Bill, being of the opinion that the proposed measure
dealt only with the grievances of Europeans and not Maori. Taipua said:

It is proposed by this measure to remedy the grievances from which Europeans
suffer, and to right the wrongs of people who, in many instances, have trampled the
law under foot. And yet it is proposed in this measure to right their wrongs and to
relieve them of the disabilities of which they complain. It may be that the Maoris have
been injured, and yet no measure has been introduced to remedy the wrongs under
which they suffer. Some of the Europeans complain that they are not able to get their
titles to land which they have purchased from the Natives. It so happens that these are
lands upon which there were placed restrictions.58

After citing an example of such a case, Taipua concluded that the confusion that
led to Europeans attempting to purchase restricted land arose from the uncertainty
of the law. He advocated setting up Maori committees to lessen the burden of work
in the Native Land Court. He felt that ‘Natives had many complaints to make
against the Government with regard to the nature of some of their recent land
purchases’ and therefore suggested that the scope of the Bill be extended to allow
for the rectification of some of these wrongs.59 In a pointed comment on the

55. NZPD, 1892, p 504
56. Ibid, p 511
57. Ibid, p 510, 512
58. Ibid, p 516
59. Ibid, p 516
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political influence on proceedings in the Native Land Court, Taipua suggested that
if the Government would not agree to give Maori the right to investigate their own
titles through Maori committees, it should at least choose the most qualified people
as judges and assessors in the Native Land Court rather than those ‘who may belong
to their own party’.60 Eparaima te Mutu Kapa contended that although the Bill’s
title stated that it was a Bill to validate native titles, it seemed instead to be a Bill to
deprive Maori of more of their land. If, as quoted in the House, 3,000,000 acres of
incomplete titles were to be affected by the Bill, he feared that Maori would have
very little land left to them, and felt that it would be most unwise to refer the
troubles regarding Maori land back to the court responsible for causing them.61

The Native Land (Validation of Titles) Act, passed on 11 October 1892, was to
be read in conjunction with the Native Land Court Act 1886 and its amendments,
but sections 20 to 28 of the Native Land Court Act Amendment Act 1889, which
provided for the appointment of commissioners to investigate invalid titles
(namely, the Edwards commission), were repealed (s 3). The Act was intended to
cover any deed, memorandum, or document signed prior to the passing of the Act,
which dealt with alienations of any piece of land by way of sale, lease, or transfer
of the whole or of the shares or interests of Maori owners. Those alienations
considered by the Act could be incomplete, unregistered, or registered and since
cancelled (s 4). If the court found that the transaction under investigation was fair
and reasonable and not ‘contrary to equity and good conscience’, and if each of the
Maori owners had been paid the share of the purchase money to which they were
entitled, the court would issue a certificate specifying the block of land which was
the subject of the certificate and those persons entitled to the benefits of the land. If
more than one person was so entitled, they could be declared collectively or
individually entitled (s 6).

Under section 7 of the Act the court was given the power to make a partition or
to amend an existing one. These partitions would be considered as valid as those
made by the Native Land Court after application under the terms of the Native Land
Court Act 1886. Effectively then, the Validation Court could force a partition of
land where no application for such had been made by the Maori owners. The court
would refuse to issue a certificate on any of the grounds listed in section 10 of the
Act. These grounds were: fraud or misfeasance on the part of any party claiming
beneficial interest; the intention or endeavour to evade the provisions of the law; if
the transaction’s validation would contravene principles of equity and good
conscience; or if the transaction was injurious to the interests of the native owners.
All cases in which a certificate was refused were required to be reported to the
Governor along with a report on the reasons for the refusal and a copy of the
minutes of evidence from the case (s 8). Essentially, this seemed to offer some
protection for Maori. Nevertheless, in practice no rigorous enquiry seems to have
been made by early validation judges into whether transactions might have been
injurious to Maori owners. Here as in the Native Land Court in general, the amount

60. Ibid, p 517
61. Ibid, p 517
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of protection the law gave to Maori in practice was determined by the interpretation
of that law by individual judges. 

Section 9 of the Act identified the informalities with regard to legal technicalities
of the Land Acts which were not to prevent certificates of validity being issued.
This contained the core purpose of the Validation Act and included such
irregularities in procedure as the inadequate signing of the deed of transfer; the
removal of restrictions imposed on the land affected by the transaction, but only in
respect of the time or manner of obtaining the Governor’s consent to such
alienations; and any irregularities in the procedure of the court, where doubt had
arisen as to the court’s power to make an order upon which the title to the land was
based. Irregularity or doubt caused by misapprehension of the law, through
inadvertence on the part of any of the parties to the transaction, or of their agents,
or on the part of any judge or officer of the government, where there was no
intention to evade the law on the part of the intended alienee or his agent, was not
to interfere with the validation of a transaction if the Maori owners of the land had
not been prejudiced. In all such cases the court would provide a certificate
validating the transaction. Here again, the wording of the Act is somewhat
ambiguous. Although it was implied that restrictions on alienation were not to be a
barrier to gaining a valid title, this seems only to have applied in cases where
application was in fact made and granted for the removal of those restrictions even
if it was after the purchase had been made. It is not at all clear, though that this
clause was given such a reading, as the vague nature of the language allowed for
wider interpretation. It must be asked how it was to be ascertained whether any
purchaser had ‘intended’ to evade the law in their transactions. Before the court,
one could presumably swear as to one’s ignorance of the law and nothing could
disprove this except the testimony of Maori sellers or other owners of the land in
question. In many cases the testimony of Maori objectors does not appear to have
been given much credence, and Maori involvement in the proceedings of the court
was never great. Vague also is the reference to Maori owners being ‘prejudiced’ by
the transaction requiring validation and, as already noted, the possibility of such
prejudice was not inquired into to any degree, possibly due to the rather subjective,
and perhaps even amorphous nature of the issue.

A return of all certificates awarded, applications in respect of which certificates
had been refused, and court reports on all cases were to be laid before both Houses
of the General Assembly within ten days of the opening of each session.
Confirmation by Act of the General Assembly was required before any effect could
be given to the matters contained in the certificates (s 17). A stay of proceedings
was immediately placed on any action with respect to matters regarding validity of
transactions brought before the court until the matter had been investigated,
reported on, and legislated for. Special provision was made for Maori to make
application where they claimed interests or were entitled to some of the benefits of
any contract made for any type of alienation of land, whether to the Crown or
otherwise, if there was an allegation of the contract not having been carried out by
reason of deviation from its terms. The court could inquire into the circumstances
of such cases and report them to the General Assembly (s 19).
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6.4.1 The 1893 Gisborne Validation Court 
Judge George Elliott Barton presided over cases in Gisborne for a four-month
period from 27 March 1893. Three months of this time was spent in the hearing of
cases concerning the transactions of Frederick John Tiffen, of which 7359 acres
were validated under the terms of the 1892 Act. The report of proceedings printed
in the Poverty Bay Herald on 28 March and reprinted in the Appendices to the
Journal of the House of Representatives for 1893 provides a full account of how the
Act was put into practice under Judge Barton. To begin with, solicitor W D Lysnar
had asked Judge Barton if he would accept copies of evidence submitted before
Frauds Commissioner Booth to suffice as evidence for the present Validation Court
proceedings, and also whether the certificate issued by Commissioner Booth would
be acceptable as proof of the transaction’s fairness and equity. Barton’s opinion was
that the showing of the bona fides of transactions was ‘the substance at the root of
the legislation’ and he did not believe that the court could take the statement of any
frauds commissioner as the foundation for a certificate of validation. He and his
assessor were bound under the Act to investigate fully the bona fides of every
transaction for themselves.62 Barton said that he would be prepared to hear
secondary evidence in those instances where the living witness was not available,
provided that such evidence would be accepted in an English court but where
primary evidence was available but suppressed, the court would look upon this as
‘being itself an indication that the transaction is unable to bear full light’.63 Thus,
Barton gave early indications of his intention not to allow the Validation Court
proceedings to gloss over possible frauds or discrepancies in the bona fides. It is
unfortunate then, that his interpretation of the Act allowed transactions to be
validated which were completely illegal in their inception.

On 17 April, Mr Day, counsel for the Maori objectors, asked that W L Rees be
allowed to address the court. Rees questioned whether the Validation Court had the
jurisdiction to hear Tiffen’s application for a certificate validating his purchases in
the Puhatikotiko 1 block. Barton stated the facts of the case as they pertained to this
question. Tiffen was asking for validation of his purchases of 37 out of 70 shares in
the block, which was held under memorial of ownership under the Native Land Act
1873. His purchases were made in contravention of sections 48, 49, and 59 of that
Act.64 As Tiffen’s purchases were made from only some owners and all would not
agree to the sale, the transactions were never brought before the Native Land Court
under section 59. Therefore, commented Barton, these ‘were purchases made in
violation of the expressed condition under which the Natives held their land –
namely, that they should not sell except in the manner prescribed’.65 Rees had

62. ‘Reports of Inquiries held under the Native Land(Validation of Titiles) Act, 1892’, AJHR, 1893, G-3, p 3
63. Ibid, p 4
64. Section 48 provided for the inclusion on every memorial of ownership a condition that ‘the owners had no

power to sell’. Section 49 made the provision that the above condition would not preclude sale when all
the owners on the memorial agreed. Section 59 stated that if all owners did not agree a Native Land Court
judge could enquire into the transaction, but if the transfers were signed by all owners and the judge was
satisfied that all understood they were parting with their rights to the land, the memorial would be
forwarded to the Governor with a recommendation that a Crown grant be issued to the purchaser: AJHR,
1893, G-3, p 5.

65. AJHR, 1893, G-3, p 5
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informed the judge that the decision of the Supreme Court in the case of Poaka v
Ward had been that such purchases were invalid. Even without this, section 27 of
the ‘Validation Act’ of 1889, which would have allowed for the validation of such
purchases if they were made in good faith, was repealed by the Act of 1892.
Presumably, Barton here referred to the section of the Native Land Court Acts
Amendment Act 1889 that allowed commissioners to validate purchases where not
all owners had signed, or where a subsequent change in the law had prevented the
completion of the alienation, if those purchases were not contrary to principles of
equity and good conscience (s 27). As we have seen from evidence given before the
Rees commission in 1891, Commissioner Edwards had been unable to validate
many such transactions which contravened the provisions of the 1873 Act. Indeed,
Tiffen had previously taken these same cases before that commission and had been
refused a certificate of validation. 

It was true also, as Rees stated before Judge Barton, that section 27 of the 1889
Act had been repealed by section 4 of the Native Land (Validation of Titles) Act
1892, which stated only that the court could validate those purchases which
‘intended to enable the alienee to obtain by due process of law an estate of freehold
in fee-simple’(emphasis added).66 Rees argued that this did not include transactions
such as Tiffen’s, which had been made in direct contravention of the law. Rees
maintained that no section of the 1892 Act would cover Tiffen’s cases, and if the
court were to stretch the wording of the existing statute in order to include these
unlawful purchases it would be ‘usurping functions that [did] not belong to it’ and
legislating rather than interpreting.67

Judge Barton confessed that Tiffen’s transactions did not come within the
‘express’ wording of any section of the Act, nevertheless:

the whole history of Native Land Court reform proves that the chief object of the
Legislature in passing validation statutes has been the validation of all honest and
straightforward purchases, whether they are legal or illegal in their inceptions. 68

Barton believed that the Act ought to receive the widest interpretation in order to
become a workable Act for the validation of defective title, and observed that:

uncertainties and insecurities [about the law] forced men into making illegal
purchases. They were compelled to make them in obedience to the highest of natural
laws – the law of self-preservation. Men who held under dubious Native Land Court
titles (and all such titles were dubious), or who held under Maori leases of doubtful
legality, were forced all over the country to enter the field in company with
speculators and their agents, whose purchases, though illegal, ripened into
indefeasible Land Transfer titles. The holders of doubtful Maori leases, or of titles
defective by reason of technicalities which Native Land Court decisions were vainly
supposed to have surmounted, thus found themselves ousted from their holdings if
they abstained from entering into competition in purchasing, and it was not in human
nature to expect that men so situated should sit still while others bought over their
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heads the fruits of their industry and capital. The day when the first illegal purchase
was allowed to pass through the Land Transfer office inaugurated the scramble of
illegal purchases which necessitate these validations.69

Barton could not deny the force of Rees’s argument in pointing out that the
repealed section of the 1889 Act was intended only to be carried out by a judge with
Supreme Court status, while the present validation Act made all Native Land Court
judges also validation judges, and this meant that the provisions of the Act
entrusted these duties to ‘untrained and unprotected’ laymen. Nevertheless, he felt
that in giving a wide interpretation to the provisions of the statute there remained
some protection in that the Act appointed Native Land Court judges only as agents
of the Legislature to inquire into the cases and report to the Houses of Parliament.
The Act was not in itself a validating Act but an ‘inquiring and reporting statute’.
Certificates issued under the Act were of no effect until confirmed by a subsequent
Act of the General Assembly. Therefore, if they were to enquire into matters
beyond their authority and Parliament considered the case reported on one in which
it ought to take further action, it could do so regardless of the wording of the Act.
He admitted that:

such a doctrine as this would be a very dangerous one to apply to an ordinary statute
conferring a right or giving a status, but this statute confers no right and gives no
status. What we do is a mere shadow till Parliament chooses to give it substance by a
further statute. 70

Barton believed that in allowing a wide interpretation of the statute of 1892, the
court would not hurt anyone, but under a narrow interpretation Tiffen would be
deprived of land which had cost him over £12,000. He said that he had ‘always
maintained that courts exist to uphold men’s rights and not to sacrifice them to
worthless technicalities’.71 It would seem though, that Barton did not include the
rights of Maori as those which the court should protect. The proposition that
nobody would be hurt by a wide interpretation of the Act was clearly false, as
Maori owners of land illegally purchased could not be regarded as being otherwise
served. In addition, if the Act was to be given this wide an interpretation, it was
even more open to question where the line would be drawn between those
purchases made ‘equitably and in good conscience’ and those deliberately made in
contravention of the law. If concessions were to be made for the purchases of
Tiffen, so could they be made in relation to the purchase of shares in violation of
any of the legislated protections for Maori owners. Purchases in direct
contravention of the law can hardly be seen as mere ‘technicalities’, and the
validation of these illegal transactions opened the door for a flood of other such
validations in the succeeding years of the Validation Court’s activity in Gisborne.
Maori were to be further disenfranchised by Barton’s proposed interpretation of the
Act, as it removed all hope of their protection through this or any other piece of
earlier Maori Land legislation.

69. Ibid, p 6
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(1) Puhatikotiko 1 block: judgment no 3, 15 May 1893
Counsel for Maori owners of the block, Mr Day, maintained that if the court was to
issue a certificate to Tiffen for these purchases it would be doing so without the
sanction of any clause in the 1892 Act and in direct violation of some clauses.
Barton continued to claim that it was the duty of the court to bend the provisions of
the Act to meet the circumstances of such transactions as Tiffen’s. Tiffen had
apparently abandoned one of his claims and proceeded with 34 claims before the
court. Day raised the objection that Poaka v Ward had declared the purchase of
undivided shares under the 1873 Act unlawful. It was his contention that this court
must also hold them to be unlawful as there was no statutory provision for their
validation. Again Barton dismissed this legal argument on the basis of his wide
interpretation of the provisions of the 1892 Act. 

Secondly, Day objected to nine of the purchases on the basis that since the
signing of the deeds of purchase by individual Maori owners the deeds had been
‘altered in many material points’. This was a fact admitted by Lysnar, counsel for
Tiffen, and the attested copies of the deeds lodged in the court under Justice
Edwards (the Edwards commission) were materially different from their present
condition. Day argued that it was the policy of English courts that if a deed that was
to be relied upon was found to have been altered by the suitor, it could not be
enforced against the opposing party as it was no longer the contract of that party.
This law, according to Day, was designed to prevent persons in possession of
documents from tampering with them.72 Day insisted that as the deeds had been so
seriously altered the court would be forced to treat them as void. The report of the
judgment recorded that Day had shown that as the deeds originally stood prior to
alteration:

some had no Maori translation certified by the signature of the licensed interpreter
indorsed upon them, others had no translation at all, none had any description of the
land sold, some had no consideration on the body of the deed, some had no
“duplicate” and in scarcely any did the duplicates agree in their text as required by
law; on some the Frauds Commissioner’s certificate was placed before the date when
certain of the signatures now appearing on it were affixed, &c. On account of these
things, and because none of these deeds had been submitted to a Judge of the Native
Land Court for his assent under sections 59 and 60 of the Act of 1873, Mr Day
insisted that the deeds must now be treated as absolutely void, and that the Court
ought to refuse to recommend to Parliament as proper for validation the transactions
on which such deeds were founded.73

The court did not take this view, believing that it was rather the transaction and not
the deed which it was to investigate. If the transaction was found to be without
fraud this fact would be certified to Parliament regardless of how wrong it may
have been to have tampered with the deeds. Judge Barton conceded that the deeds
were illegal but that this should make no difference to the court’s estimation of the
honesty of the original transaction. He stated that if the court was itself asked to
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give Tiffen a title, it would be unable to do so due to the illegality of the deeds, but
it was not faced with such a choice as it would be left to Parliament to decide
whether Tiffen should actually receive a valid title.74

Objections to Tiffen’s purchase of shares in No 1 block were raised in nine
particular cases, in which the fairness and validity of the transactions themselves
were questioned. The first of these was the case of Panopa Waihopi, who claimed
that he had not been paid the consideration of £148 set out on the conveyance of his
share in the block to his brother in law, Dan Jones. Jones then sold the share to
McPhail for £45. McPhail sold the same share to Tiffen for £60. The court
concluded that the alleged consideration of £148 paid to Panopa Waihopi was
merely included on the conveyance to enable Jones to sell the share as agent for
Panopa and that the sum was never actually paid to him. Panopa had, however,
sworn before the trust commissioner, Mr Price, that the sale to Jones was a bona
fide sale and that he had received all the consideration stated in the conveyance. In
evidence before Judge Barton, Panopa claimed that he had made this statement to
Commissioner Price in accordance with an arrangement made outside the
courtroom with Jones, his brother in law. The actual consideration he had received
from Jones was £10 and two horses. Barton’s judgment was that Panopa had
received all that he was entitled to although he did not receive the amount outlined
in the conveyance. As Panopa had sworn that he had received the full conveyance
and then assented to the resale by Jones to McPhail for £45, he was still bound to
the sale and resale of his share. Barton therefore recommended that the transaction
be validated.75

The second case was that of Hohepa Waikori. Hohepa’s dog had killed nine
sheep on a nearby station. The dog was confiscated and Hohepa was threatened
with imprisonment. He had, therefore, offered to sell his share in Puhatikotiko 1 ‘in
payment for the crime of his dog’. The value of the sheep was never given and the
Court was not shown that any sum had been agreed upon as the value of the share.
Hohepa signed a conveyance selling the share for £12, apparently the current price
for shares in the No 1 block. Counsel for Hohepa stated that section 5 of the 1892
Act had not been complied with as Hohepa had not received the stated
consideration of £12. The court certified that the transaction should be validated as
Judge Barton believed that it was ‘within the spirit and intent of this Act, although
outside the words of section 5’.76

In the case of Hemi Tutoko it was stated by William Cooper that Hemi had owed
him £45 15s 6d on a promissory note dated 30 July 1880. Hemi Tutoko came to
Gisborne on 21 March 1882 to sell his share in this and another block in order to
pay Cooper the amount then due. Cooper’s statement was that Hemi had sold his
share to a Mr Goudie and then paid him (Cooper) £20. Hemi Tutoko denied this,
saying that his debt to Cooper was only £3 and that Cooper had received that
amount from Goudie. It was his belief that the £3 was the full value of his share.
Judge Barton believed this statement to be untrue as the price of shares at that time
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was £10 and both Hemi’s wife and daughter had sold their shares at the same time
to Goudie for that amount. Under cross-examination Hemi Tutoko stated that the
agreement with Cooper had been that Hemi would pay him £10 and receive £7 back
but that he now wished to repudiate this transaction and have his land back. Barton
concluded that Hemi Tutoko had received £23 purchase money (presumably for the
three shares sold) fully and fairly, and certified the transaction for validation.

In the case of Rena Parewhai, Tiffen’s purchase was not certified for validation.
Evidence was given that a judgment of the Supreme Court against Rena Parewhai
meant that her individual share in the block, held under memorial of ownership
under the 1873 Act, was seized and sold by the Sheriff to William Cooper in 1890.
Mr Day argued that Rena Parewhai could not lawfully have sold her undivided
share without the assent of the other owners. Section 88 of the 1873 Act prevented
such a share being lawfully seized and sold by a sheriff under judgment of any court
and even since the repeal of that section of the Act the share would still not be
saleable by a sheriff without the assent and compliance as on a sale by the owner
herself. Therefore, Day contended, the seizure and sale by the sheriff must be
treated as unlawful. Judge Barton’s decision was that the sheriff was a public
officer deriving his right of sale from the law only. He was given the power to
compulsorily convey estates under certain circumstances against the owner’s will,
but such power could only exist where the law gave it, and in this case it was not
given to the sheriff and his sale could not be treated as a legal transfer of Rena
Parewhai’s interest. He said:

This Validation Act would apply to sales voluntarily made by the parties
themselves, unlawful it is true, but made bona fide and in an honest and
straightforward transaction agreed to by all the parties at the time it was made. Rena
Parewhai’s was not such a sale. It was an illegal compulsory sale by a person who was
not her agent, nor in any way empowered by law to sign for her.77

Barton’s decision in this case shows some inconsistency in his approach to the
question of legality as opposed to what he refers to as ‘bona fide’ transactions.
There seems no material difference between this illegal sale and the illegal
purchase by Tiffen of other shares, already certified for validation, other than its
compulsory nature. The sheriff, as Barton pointed out, derived his right of sale from
the law but in this case the law did not give him this power. Surely it must be seen
to follow that Maori owners of the lands purchased by Tiffen similarly derived their
right of sale from, and in a manner prescribed by, the law, in contravention of which
the sales to Tiffen had been made.

Four shares in the No 1 block were claimed by Tiffen on behalf of minors. The
first of these purchases was certified for validation. The second was the case of
Mini Kerekere who was a married minor of 19 years of age. Mini Kerekere sold a
share vested in his father Peka Kerekere as trustee to a European named Ferris. By
the statutes then in force, the share of the minor was absolutely vested in the trustee
with full powers of management and sale and the minor had no right whatever to
sell. Ferris had full notice that Mini Kerekere was under age but still took his
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signature and paid him the purchase money of £12 while taking the ‘unusual
precaution’ of inserting a clause in the statutory declaration signed by the seller that
he was of full age. The report continued that:

A few days after the sale Peka Kerekere, the father and trustee, having heard of the
transaction, went to Mr Ferris, upbraided him for taking his son’s signature to a
transfer, and he (Peka) as trustee verbally repudiated it as a transfer of any interest in
the share. The deed of sale signed by the minor was afterwards taken before a Fraud’s
Commissioner, and is alleged to have passed by him without any notice to the trustee,
Peka Kerekere, and thus Peka Kerekere did not attend and resist the Commissioner’s
certificate being given.78

Day insisted that the transaction, once repudiated by the trustee was rendered void,
but that even without this repudiation such a contract by a Maori minor was
absolutely void and should not be confirmed simply because Mini Kerekere had not
repudiated the sale in the seven years since the end of his minority. Indeed, Mini
Kerekere claimed that he had not done so because he had not known he had any
such right. Judge Barton’s decision was that to certify in favour of this sale would
be to ‘tear up by the roots all the statutable provisions for the protection of Maori
minors’ (a statement that might be seen as ironic, considering his willingness to
‘tear up the statutable provisions’ for the protection of adult Maori land owners).
Ferris, the judge said, had purchased the share from Mini Kerekere with full
knowledge of his minority. He then ‘pretended to disbelieve’ the warning given
him but took care that the declaration of sale stated that Mini Kerekere was of full
age so that ‘he could prosecute Mini for perjury in case Mini, when he reached
majority, should repudiate the bargain’.79 The purchase was not certified for
validation. The third case of sale of a minor’s share was also not certified on the
grounds that the minor had sold a share vested in a trustee at the time.80 In the fourth
case of the sale of a minor’s share, Wi Kihutu’s share had been vested in Wi
Mahuika as trustee, who had then sold the share to Mr Goudie but was never paid
for it. The court granted that this fact would place the purchase outside of the fifth
section of the Act. Nevertheless, the court was satisfied with the reason give by
Goudie for postponing payment. Barton certified the transaction for validation on
the condition that the purchase money was paid with interest at eight percent.81

(2) Judgment no 5, 22 May 1893
In Puhatikotiko 3 block, two cases of specific objection were raised by Day. The
first was the case of Iopa te Hau, who admitted that he sold his share and signed the
deed, but maintained that he agreed to a consideration of £20 for the share and not
the £6 that appears on the deed. Although he signed a declaration before a solicitor
for the purchase, there was nothing on the declaration at the time he had signed it to
state that the consideration was to be £6. He declared that only £2 was paid to him
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by Ferris on account of the £20. The court certified the sale for validation as Barton
believed it had been adequately proven that Iopa had received the full £6 stated in
the deed he signed. The second case of Mihaere Parahi involved the claim that the
seller was a minor at the time of sale. The court was not convinced of this and
certified the sale for validation. Barton stated that as these were the only two cases
of purchases in the No 3 block presented on their individual merits he would certify
all purchases made in that block.

There were 15 purchases made in the No 4 block, and only one was specifically
disputed. All sales were certified by the court. In No 5 block the court certified all
26 purchases of 25 shares. In Puhatikotiko 7, Lysnar claimed 98 purchases on
behalf of Tiffen, nine of which were specially objected to by Day. All of the sales
but one were certified for validation, the exception being the seizure and sale of
Rena Parewhai’s share in the block by the Sheriff, which was not certified for the
reasons given earlier in respect of her share in No 1 block.

(3) Final judgment
A final judgment was given on 27 June 1893 dealing with the partition of the
Puhatikotiko lands. The non-sellers, Barton’s judgment went, had agreed upon a
division of the blocks and all opposition to the giving of statutory title to Tiffen was
now withdrawn. The agreement had not been signed by all parties interested in the
block though, and this meant that the voluntary agreement remained illegal under
the system then in force, but the court certified the agreement for validation, the
lands agreed upon to be given to Mr Tiffen and the remainder to be divided among
the non-sellers in relative portions decided among themselves.82 Barton then
proceeded to admit that he had been in error in applying the 1892 Act to Tiffen’s
purchases. He had believed that the omission of words in the 1892 Act applicable
to cases such as Tiffen’s had been accidental, but on examining the debates in
Parliament over the Bill he discovered that the words of the repealed 1889 Act had
been omitted quite deliberately, as the government had not intended that any
purchases ‘illegal in their inception’ should be validated in the Native Land Court.
It had become clear to him that only those titles which had been rendered invalid
through technical irregularities or changes in the law should be validated. It was in
ignorance of these points that Barton had stretched the provisions of the Act to
cover Tiffen’s transactions, which were clearly not intended to be covered by them.
Nevertheless, he felt that he could not now, ‘in common justice to Mr Tiffen’, stop
the proceedings or refuse to send his recommendations on to Parliament for its
consideration. In future, he stated, the operations of the court would be confined to
those cases which came within the wording of the 1892 Act and no purchases made
regardless of the statutory prohibition would be recommended for validation under
this Act.83
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6.4.2 The Native Land (Validation of Titles) Act 1893
It soon became apparent to Government, in considering the cases brought before
the Validation Court during 1893, that the existing Act was not as ‘workable’ as it
had been hoped in 1892. A further Bill, the Native Land (Validation of Titles) Bill
1893 was debated during September. Concerns were raised as to the Government’s
purpose in introducing the new Bill. It was asked whether the Government intended
to remove the safeguards provided in the 1892 Act. Seddon, in reply, stated that the
greater jurisdictional powers to be supplied to Validation Court judges would
improve those safeguards. There was some concern that power should not be given
to any judge to validate transactions involving ‘illegality or wrongdoing’. Seddon
agreed and replied that such should not be the case if wider jurisdiction were to be
given through the passing of the Bill before the House.84 Carroll had stated at an
earlier reading that the present Bill was not intended to assist speculation in Maori
land, but to provide greater jurisdictional powers for the Validation Court in
considering future cases, presumably of the type posed by Tiffen.85 By virtue of the
provisions contained in the Bill, the Hon Sir P A Buckley stated, the judges
appointed to the Validation Court would have the authority to ‘do almost anything
which may be necessary’ to settle outstanding disputes over title to Maori land.86

Buckley continued that the present Bill would contain safeguards for the interests
of Maori who complained of being kept out of their own lands through ‘the actions
of other courts, or, rather, through the blunders of other courts’ in that Validation
Court judges were to have the power to ‘give finality to their decisions’. They
would be able to validate titles obtained from Maori owners under the following
conditions; that the agreement was one that would have been valid if between
European parties, that the agreement was not contrary to ‘equity and good
conscience’, that the agreement was fully understood at the time it was entered into
and, that the consideration paid was reasonable ‘at the time and under the
circumstances’.87 These requirements for the validity of title had the effect of
removing the safeguards contained in the original Act, as no differentiation was
now to be made between those transactions made between Europeans and those
made with Maori for their land. This did indeed allow for the ‘tearing up of all the
statutory provisions’ for the protection of Maori specifically contained in separate
laws pertaining to Maori land. By the provisions of this Act all transactions of the
Tiffen type could easily be validated.

The Native Land (Validation of Titles) Act 1893 was passed with some minor
amendments on 6 October 1893. The Validation Court was now separated from the
Native Land Court. Its judges were to be appointed for a term of three years with a
salary of £1000 per annum, and could only be removed from the office in the same
manner as a judge of the Supreme Court (s 4). The court had the power to call as
witnesses all persons who were interested in the land in question, and all those
claiming a right in it (s 6). The court was also empowered to determine the right and

84. 1 September 1893, NZPD, 1893, vol 81, p 565
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title of every person claiming the freehold or a lesser interest in land, or undivided
shares in land which were in dispute, and it could ‘bar and destroy’ the title, right,
or interest of those not found by it to be entitled. It could also determine the right to
use and occupation of lands claimed, whether as to past, present, or future use and
occupation. It would investigate all claims and demands for rent, unpaid purchase
money, and other unpaid charges on land such as survey liens, mortgage claims,
debts, and money demands made upon any party involved (s 7). As in the 1892 Act,
the court would be empowered to partition the land claimed before the court in
order to separate and define lands of persons not interested in the matters contested
before the court (s 7). Under this Act, the Validation Court could validate any
transaction entered into between European and Maori, or Maori and Maori, where
the deed or agreement between parties was incapable of being enforced because it
was not in accordance with the requirements of any repealed statute, or was
forbidden by such statute (s 10).

It is an important point to note that under the provisions of section 11 of the 1893
Act, the court could not call into question the title of any land claimed by the
Crown, nor could it validate any private purchase made while such land was
proclaimed by the Governor in the Gazette or Kahiti, as land for which the Crown
was in negotiation (s 11,12). Although the power of the court to validate purchases
made in violation of alienation restrictions was not expressly mentioned in the Act,
this was routinely done in the following years. The preamble to the Act mentioned
Maori complaints that they were routinely deprived of their lands through claims by
Europeans that they had the leasehold or freehold of them, and that no court existed
whereby they could have their grievances redressed, and stated that Parliament had
therefore passed an Act to endow a special court with powers to deal with and
finally settle all conflicting interests, disputes and claims of ownership.
Nevertheless, it does not appear from the evidence available that Maori ever gained
satisfaction for their grievances through the operations of this court, which instead
worked primarily in favour of European purchasers and wiped away most of the
statutory measures which had previously existed in order to provide safeguards,
meagre as they were, for Maori interests.

Despite the very doubtful legality of the Gisborne cases heard under the 1892
Act, all the cases recommended for validation by Judge Barton, despite his
admission of error in the application of the Act to them, were confirmed by virtue
of the Native Land Court Certificates Confirmation Act 1893. The check to his
errors of judgement in these matters that he had thought would be provided by
parliamentary review of the cases turned out to be insignificant, as Parliament
simply agreed with his judgments, and ratified his errors through new legislation.
Section 25 of the new Validation of Titles Act repealed the 1892 version and under
section 26, no action or proceeding could be brought in any Court ‘for the purpose
of calling into question . . . the validity of any alienation . . . which may form the
subject of inquiry under this Act (1892)’ until the 1893 Act came into operation.
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6.4.3 Gisborne cases under the 1893 Act
Judge Barton, now appointed as a Validation Court judge under the 1893 Act, again
adjudicated on cases brought before the Gisborne court during 1894. A C Arthur
applied for the validation of his title to Whatatutu blocks A (578 acres),
C (164 acres), and block 1b (six acres). None of the Maori objectors, the original
grantees, appeared in court on the hearing date, and all blocks were awarded to him.
The original Crown grants were cancelled and new certificates of title were drawn
up under the Land Transfer Act 1885.88 According to the ‘General Rules of the
Validation Court’, written up by Judge Barton and published in the Gazette on
1 March 1894, if objectors did not appear before the court, and the judge was
satisfied that this non-appearance was not due to any neglect on the part of the
applicant in bringing notice of the proceedings to the objector, the court could
validate the transactions if the deed had been signed by all parties necessary.89

Further research of the minutes of the Whatatutu case hearings may provide
evidence that Arthur had informed all the objectors of the hearing. It seems strange
that not one objector appeared to give evidence as to their reasons for objecting to
Arthur gaining indefeasible title to these lands. Although it is possible that Maori
objections to the purchases were spurious, only a detailed reading of the minutes of
the case would shed any more light on this matter.

The purchase of Mokairau 2 block (1290 acres) was validated and a certificate of
title issued to the Bank of New South Wales. None of the Maori objectors were
present at the hearing of the case. 90 Andrew Reeves applied for the validation of 43
purchases of individual shares in the 2413 acre Uawa 2 block. No objectors were
present. It was agreed that a subdivision of the block should take place and the
applicant was awarded 322 acres named Uawa 2a. Another four sections were
awarded to various non-sellers.91 Charles Seymour applied for validation of
58 contracts for sale of interests in the Whangara block of 21,450 acres as well as
seeking a decree charging the block with payment of £670 and interest at eight
percent per annum for surveys done in 1880. In this case, W L Rees and Edward
Rees were present to act as counsel for Maori owners of the block and Arthur Rees
for an objector, Hirini Te Kani. W L Rees and Wi Pere were also represented by
counsel for their own claims against the owners of the block as mortgagees of
certain interests in Allotment no 47 of the Makauri block, for money advanced on
behalf of the Maori owners in the Whangara block.92 The court found that the
contracts for sale of interests in the block to Seymour were:

invalid and incapable of being enforced without the assistance of this honourable
Court, by reason of their having been respectively made not in accordance with the
requirements of the statutes (then in force but now repealed) regulating the sales of
the said interests in the said block.93 

88. ‘Dealings with Native Lands by the Validation Court at Gisborne’, AJHR, 1894, G-2, pp 3–6
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It has been noted in the previous chapter that Seymour purchased the shares in this
block in contravention of the restrictions on alienation that were placed on the lands
by Judge Rogan during the Native Land Court hearing of title in December 1870.94

Ballance, when Wi Pere complained of this in 1885, assured a meeting of Gisborne
Maori that such transactions were totally illegal and that anyone indulging in such
purchases would never be able to get legal title. It is perhaps ironic then, that under
the Liberal Government in which Ballance was a leading figure, legislation was
passed giving the Validation Court the power to give a legal title to the very
European whose activities had evoked this avowal from the Minister. It is not clear
from the decrees of the judge whether the issue of restrictions was raised in open
court, but Barton’s decision as to the validity of the transaction was based on
section 10 of the Act of 1893, which allowed that transactions could be deemed
valid if they would have been so when contracted between Europeans, irrespective
of their present form.95 This meant that restrictions on alienation could be set aside
by the Validation Court as if they had never existed.

Seymour was eventually awarded 4500 acres of the Whangara block in freehold
(Whangara 1), and a 21-year lease of a further 3900 acres. His existing lease was
cancelled, and all rent in arrears was to be paid by 1 July, at which time the new
lease would commence. Additionally, Seymour was to be allowed to pasture his
sheep on land outside his freehold and leasehold lands for a period of one year and
nine months free of rent or other charges, claims and interference by Maori owners,
but no indication of the reasons for this arrangement was given in the decree. The
owners were still to be allowed onto the land in order to have surveys completed for
subdivision and leasing of their lands, but only those not grassed and occupied by
Seymour’s sheep could be leased during this period. The remaining 16,950 acres of
the block were to be divided between the Maori owners in later hearings of the
Validation Court.96 This was done at sittings in 1896 and 1899 and a receiver,
H C Jackson, was appointed to hold the lands and manage them in trust for the
owners. Whangara C block of 3487 acres was sold by the receiver to meet
undefined liabilities on the lands. The receiver was removed from the divided
blocks in a piecemeal fashion between 1904 and 1916. Owners, in several
subdivisions, appear to have formed incorporations following the removal of the
receiver.

Panikau blocks 1 to 5 also came before Judge Barton at this time through the
application of Edward Murphy. All of these blocks had been before the Edwards
commission, which had not been able to validate the purchases due to technical
defects in the method of subdivision made by the Native Land Court during 1887,
when Murphy sought to have his interests in all five blocks partitioned out from the
interests of non-sellers.97 No Maori objectors appeared at the Validation Court
hearing and the decrees were given in favour of Murphy, partitions being made
which awarded the majority of the acreage of each block to him.98 The Panikau
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block file held at Gisborne Maori Land Court shows that further subdivisions of the
small blocks left to Maori owners occurred in 1905 and incorporations of owners
were established in 1907 to the minimal acreage then left of the original block.99

Applicants Thomas, James, and Sydney Williamson gained validations of their
transactions in Wharekopae 1b2 (3069 acres). No objectors were present and the
court awarded the applicants 3067 acres of the block. In the Wharekopae 2
(3434 acres) case the purchase of 11 shares was claimed by the Williamses.
Objectors Peti Morete and Peka Kerekere were present to represent the owners and
non-sellers in the block. Other Maori owners presented to Barton their agreement
to the subdivision of the land and 2174 acres were awarded to the applicants as
block 2a. Wharekopae 2b of 1260 acres was also awarded to the applicants and the
objectors were, in this case, given an undivided estate in fee simple of 210 acres out
of the original Wharekopae 2 block.100 As there was little detail provided in the
reports of these cases, it is not clear why objections to the transactions were not
upheld. An examination of the minute books would undoubtedly provide such
detail.

Other blocks also came before the court at this time and the above are only a few
examples. In very few cases did Maori objectors appear in court to challenge the
process, and all applications for validation were successful. Notable was the
hearing of the Paremata 1 block case brought by the Bank of New Zealand Estates
Company. Some Maori objectors were present for this hearing, at which the
company sought the validation of mortgages and contracts within the block. Carroll
and Wi Pere, the trustees of the old settlement company lands sought cross relief,
and the Maori owners of the block sought cross relief in the matter of specific
agreements made with Rees and Wi Pere in 1882, and with the settlement company
in 1888 for the mortgage of their land. The court found that the original 1882
agreement transferring freehold title to the settlement company, and the 1888
agreement for mortgage, were invalid as they were not made in accordance with the
requirements of the statutes then in force. The court declared that the contracts were
not contrary to equity and good conscience, and were made with the full
understanding of the contracting parties. Carroll and Wi Pere were granted the
estate in fee-simple of 7176 acres of the block. The trustees were ordered to sign a
memorandum of mortgage to the Bank of New Zealand Estates Company which
should be paid by 30 September 1894. The residual 1250 acres of the block was
released from all claims of the estates company as was the agreement by Maori
owners to vest these residual lands in Carroll and Wi Pere dated 17 February
1892.101 The Validation Court was to play a very important part in the next phase of
the continuing saga of the settlement company lands and would continue to be
involved with them up to 1908 when the East Coast Trust was established. This
further activity of the court will be explored within the scope of the discussions of
the Carroll–Wi Pere trust and the East Coast Trust that follow.

99. Panikau block file, MLC Gisborne
100. AJHR, 1894, G-2, pp 23–26
101. Ibid, pp 29–31
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An amendment to the 1893 Act was passed in 1894, dealing mainly with issues
surrounding the appointment of Validation Court judges. The Validation Court
continued to hear Gisborne cases of a similar ilk to those of 1892 and 1893 in the
following years and, as we shall see in the next section, several blocks, the purchase
of which were extremely doubtful in legality, were vested in Carroll and Wi Pere by
order of the court. It would be possible to make an accurate assessment of the
amount of land certified for validation on the East Coast over the period of its
activities there by collating the data available in the Appendices to the Journals of
the House of Representatives returns. Although this has not been carried out for the
present report, it is hoped that Aroha Waetford’s work on the Validation Court for
the Rangahaua Whanui project will provide such statistics. These will be included
in the final published version of this report.

6.4.4 Conclusion
The details of cases before the Validation Court presented in the foregoing

discussion have been those contained in reports published in the Appendices to the
Journals of the House of Representatives. There has been less information available
for cases in later years, and further primary research will be required into details of
cases and the reasons for Maori objections to validations of title. Although the
reports of Tiffen’s cases show that Judge Barton was concerned with concentrating
on the question of whether transactions were genuine, that this occurred in the
ensuing years of the court’s activities is less clear. Barton’s wide reading of the
1892 Act opened the way for a further blurring, in practice, of the Act’s already
vague definition of legitimate transactions as those which were made equitably and
in good conscience. The court put the onus on Maori objectors to prove that
transactions were not bona fide rather than on the Eueopean purchasers to prove
that they were. In later years the simple non-appearance of objectors was sufficient
to convince the court of the validity of the transactions in question. 

More important, perhaps, in assessing the role of the Validation Court is the issue
of whether the judges of the court were, or should have been, statutorily required to
consider whether transactions, however genuine, had been injurious to the interests
of the Maori sellers. The Validation Court was not itself statutorily charged with the
duty of ascertaining whether Maori had sufficient land left for their use and
occupation when it removed restrictions on lands brought before it for validation of
title. Nevertheless the question as to whether it should have been so charged is an
important one. The following section deals with the issue of the removal of
restrictions on the alienation of Maori land, and may help to answer such questions
with regard to the Validation Court.

6.5 RESTRICTIONS ON ALIENATION AND THEIR REMOVAL

This section creates something of a chronological hiccup in this report, but it is
necessary to review the history of these provisions in one place in order to make
any sensible comment on the responsibilities of the courts, the trust commissioner,
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and the Government in maintaining some protections for Maori in their ownership
of the tribal estate. This issue is of considerable importance in looking at the
processes though which Maori land was alienated in the Gisborne area. The tribal
land base was severely depleted by the turn of the century, and this raises some
questions as to how efficient the trust commissioner was in the performance of his
duties, and how it happened that restrictions which had been placed on many blocks
under the provisions of the Native Land Acts of 1865 and 1873 were removed on
such a large scale.

Under section 17 of the Native Lands Act 1865, the court was able to take
evidence on the propriety or otherwise of placing restrictions on the alienability of
any block of land claimed by Maori, and report its recommendations to the
Governor, the conditions then to be appended to the certificate of title, and
forwarded to the Governor. Under the provisions of the Native Land Act 1873
(ss 21–32), this power was no longer given to the court. Instead, under that Act it
was intended that in every district, certain lands were to be set aside as inalienable
reserves. This was to be ‘a sufficient quantity of land in as many blocks as [the
District Officer] shall deem necessary for the benefit of the Natives in the district’.
A ‘sufficient quantity’ was deemed to be no less than 50 acres per head for every
man, woman, and child in the district (s 24). A ‘local Reference Book’ was to be
drawn up showing intertribal boundaries, estimated acreage of tribal land,
genealogy and names of hapu to which different portions of the tribal lands had
descended (s 21). The reserves made would be calculated with the use of this
information, and recorded in the same book for future reference (ss 22, 23).
Unfortunately these provisions of the Act were, for the most part, ignored in
practice in the Native Land Court, and as a result there was no effective power for
the imposition of restrictions where these were applied for by Maori owners until
section 3 of the Native Land Act Amendment Act 1878 restored the court’s power
to impose such restrictions.

Admittedly, section 48 of the 1873 Act decreed that memorials of ownership
were to be issued with the condition that the owners of the said land could not
dispose of the land in any way other than by lease of 21 years or less without
agreement for renewal or purchase at a later time. This was held to be inoperative
by virtue of section 49, however, which stated that nothing in the foregoing
condition would preclude sale of the land where all the owners agreed, nor would it
prevent partition where this was deemed necessary. It was this provision for
partition which became all important in getting around the imposition of
restrictions on alienation in later years. The listing of the many owners in any block
on the memorial of ownership did slow the process of alienation, as discussed in
chapter five of this report. It also had the effect of seriously fragmenting Maori land
ownership in succeeding years as grantees multiplied through succession. In
addition, as Bryan Gilling has commented:

shares could be committed in advance by the owner’s acceptance of takoha or
tamana, a payment which effectively bound the recipient to the giver. As a result, the
partition order soon became a favoured device of both Government and private
purchasers. This placed non-sellers in a difficult position; they were often left with
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small, fragmented and uneconomic segments, which they could choose to retain, or
they could capitulate and sell too.119

In Poverty Bay, such an approach was the most commonly used in attaining lands
in freehold, and all indications are that this same approach was also followed in the
case of restricted lands, where, once enough shares were illegally purchased, often
by a lessee of the land, Maori sellers would be pressured to apply for a removal of
the restrictions and a subdivision would take place.

There is evidence, however, that some judges did carry out the instructions
issued to the court through sections 21 to 32 of the 1873 Act, or else independently
continued to hear applications from Maori to have restrictions imposed on their
lands, and recorded these applications for entry on certificates.102 This is especially
significant in the Poverty Bay district, as it was here, under Judge Rogan acting in
combination with the district officer, Samuel Locke, that the provisions of the 1873
Act were carried out, and 31,500 acres were made native reserves in Cook County
under clause 21 of the Act.103 Rogan also appears to have placed restrictions on the
alienation of further lands where these were requested, and block files held in the
Gisborne Maori Land Court show that a number of blocks in the Poverty Bay area
were restricted as to alienation after hearings in the land court under Judge Rogan
during the early 1870s. In the return containing reports of district officers under the
1873 Act, Locke listed 25 blocks containing an acreage of 39,223 as those he had
recommended as reserves under the provisions of the Act. He stated that the
associated ‘books of reference’ were in his custody and that he had encountered
‘little difficulty’ in the performance of his duties under the Act. Nevertheless, he
commented that since much land in both the Hawke’s Bay and Poverty Bay districts
had already gone through the court prior to 1873 ‘it would have been impossible to
make reserves in accordance with either the letter or the spirit of the Act’.104 He
commented that in Wairoa and Cook counties there was a great deal of land already
inalienable, having been passed through the court under clause 17 of the Native
Lands Act 1865.105 The return lists the following East Coast blocks as reserved
under the Native Land Act 1873. The reference to blocks having been proclaimed
or not proclaimed, although not explained in Locke’s return, seems to indicate those
blocks gazetted as reserves under the Act (s 30). Blocks that appear in the table in
bold type are identifiable as within the Poverty Bay area. Locations, where known,
are otherwise indicated.

102. Jenny Murray, ‘Crown Policy on Maori Reserved Lands and Lands Restricted from Alienation, 1840–
1907’, Waitangi Tribunal Rangahaua Whanui Series (first release) 1997, p 53

103. ‘Maori Lands in North Island’, AJHR, 1886, G-15, pp 12–13
104. Locke to Mr H T Clarke, 16 October 1877, AJLC, 1877, no 19, p 4
105. Ibid. The reference is to clause 17 of the Native Lands Act 1869 but this seems to be in error.
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By 1883, one of these blocks, the Te Arai Matawai block of 4214 acres had come
under the administration of the public trustee as a reserve under the Native
Reserves Act 1882. In the 1883 report on native reserves it was recorded that no
steps had been taken to utilise the block as the land was still occupied by Maori.106

Reserves granted under the Native Land Act 1873 in Poverty Bay.
Source: Appendices to the Journals of the Legislative Council, 1877

Block Area (acres 
rounded)

Status

Muhunga 25 Not proclaimed

Arai–Matawai 4214 Proclaimed

Okahuatiu 1a 108 Through court, not proclaimed

Okahuatiu 1b 32 Through court, not proclaimed

Whareongaonga 3128 Through court, not proclaimed

Te Reinga (Upper Wairoa) 3337 Not through court

Tauwharetoi 990 Not proclaimed

Whakaongaonga 1 3124 Not proclaimed

Whakaongaonga 30 Not proclaimed

Tauwharetoi 3000 Not proclaimed

Motu 500 Not proclaimed

Hangaroa–Matawai (Wairoa) 8300 Not proclaimed

Rua-a-taua 159 Not proclaimed

Tuariki 300 Estimated

Pakarae 2000 Estimated

Whakaongaonga 50 Not proclaimed

Mangahawini 6487 Surveyed, not through court

Waihoa 245 Through court, not proclaimed

Tongoiro 358 Surveyed, not through court

Te Mawhai 96 Surveyed, not through court

Marahea 456 Surveyed, not through court

Waikahua 147 Surveyed, not through court

Kaiaua 1442 Through court, not proclaimed

Te Kopuni 452 Through court, not proclaimed

Mangatuna 269 Surveyed, not through court
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The 1877 returns from district officers indicate that, in general, the provisions of
the 1873 Act regarding the setting aside of reserves were not followed, in some
cases because of the refusal of Maori to give up their ability to deal with their own
lands as they pleased. In general, although Rogan and Locke made attempts to carry
out their duties under the Act, the Native Land Court did not, or possibly could not,
set aside at least 50 acres of reserves per head as instructed. The Government made
no attempt to enforce these legislative provisions, that were meant to counter the
effects of the land court process on the rapid alienation of Maori land, and to
provide some long term protection for Maori interests. Perhaps it was felt that the
provisions of the Native Land Frauds Prevention Act 1870 would continue to give
some protection in the form of the appointed local trust (frauds) commissioners.
These commissioners, one of whom was appointed to Poverty Bay in 1873, were
supposed to enquire, at the time when transactions came before them for
certification under the Act, as to the sufficiency of land left for the use and
occupation of the Maori sellers. Instructions issued to the trust commissioners,
however, indicated that the Government was not particularly interested in these
officers being too diligent in the observance of such requirements. The Government
wished to give some protections but not to slow the pace of alienation to European
settlers to any great degree. Trust commissioners were instructed to give
certificates in all cases where there was no illegality involved in the transaction and
not to make their inquiries into the matter ‘too minute’. Inquiry into the matter of
sufficiency of land was the last duty listed in the instructions, and commissioners
were told as part of the detail of this duty to refuse certificates if the price paid
appeared to indicate improvidence on the part of Maori sellers. They were
instructed to avoid travelling, where necessary to depute their duties to resident
magistrates, and not to issue warrants for the appearance of witnesses in any case.107

When seen in the light of these instructions, it seems unlikely that the office of trust
commissioner provided any adequate protection for Maori from excessive land
loss. Indeed, there is no evidence to support the proposition that, in the Poverty Bay
district at least, such enquiries as to sufficiency of land were regularly made. There
is some reason to believe that in Poverty Bay the trust commissioner neglected even
to safeguard Maori from the very frauds and illegalities in land transactions that the
1870 Act was intended to prevent. The trust, or frauds, commissioner was most
often mentioned in the ensuing years in connection to the many invalid titles,
disputed ownership of lands, and accusations of fraud and illegality in land
transactions that were so prevalent in the area.

The independent office of trust commissioner began to be phased out after the
Native Land Frauds Prevention Act 1881 was passed, providing for the
investigation of points required under the Act to be carried out in open court. By
1885, the judges of the Native Land Court were intended to carry out the former
duties of these Government officers and the post was finally abolished in 1894.108 It
was now even less likely that due attention would be paid routinely to inquiries

106. ‘Native Reserves in the Colony’, AJHR, 1883, G-7, p 2
107. AJLC, 1871, p 162, cited Jenny Murray, p 47
108. Jenny Murray, p 50
209



Poverty Bay
about the sufficiency of land left to Maori land sellers in any district. Although the
trust commissioners did not themselves appear to carry out such inquiries with any
diligence, Native Land Court judges were already charged with many duties, and
such inquiries would not be made as a matter of course simply because of the
amount of time in which they involved the court. It might have been that the Native
Reserves Act 1882 now provided sufficient protection against Maori landlessness.
Its provision, under section 22, states that before altering or removing restrictions
and conditions on any reserved land, the Native Land Court should:

be satisfied that a final reservation has been made, or is about to be made, amply
sufficient for the future wants and maintenance of the tribe, hapu, or persons to whom
the reserve wholly or in part belongs . . .109

Under the same section, however, it only required the signature of a judge of the
Native Land Court to remove restrictions and make the land alienable; the approval
of the Governor being no longer required. Additionally, the court could now impose
or remove restrictions on new grants issued when land was subdivided. This meant
that, even where restrictions had been included on the original certificate of title for
any block, on subdivision these limitations to alienability could be removed in the
issue of new grants.110 Jenny Murray suggests that this may have been a deliberate
loophole, offering an indirect method of having restrictions removed without undue
official scrutiny.111 Whether deliberate or not, it certainly undermined the basic
premise of the system of placing restrictions, which was that sufficient Maori land
should be preserved to the owners, and the improvident alienation of excessive
amounts of the tribal estate should be avoided. Thus by the end of the 1880s,
although the structures for reserving Maori land through the placement of
restrictions remained, their removal had become considerably easier. Both private
individuals and the Crown made use of the system of purchasing shares, having
subdivisions made, and thus removing restrictions over relatively large areas.

In the Poverty Bay area, applications for the removal of restrictions equate with
the period of purchase typified by this piecemeal buying up of shares and numerous
subdivisions in the Native Land Court. It was during this decade that much land in
the area changed from European leasehold to European freehold. By the 1890s, the
tribal land base was already very seriously depleted, most Maori land being in small
uneconomical subdivisions on or around the flats and in larger, less valuable and
undeveloped blocks in the rugged inland areas. It seems, from the evidence, that
many Maori leaders were keen to hold their land under restrictions as a way of
preventing the sale of undivided shares by individuals. This still occurred, however,
and applications for the removal of restrictions on subdivisions were common, and
always hotly disputed by non-sellers. At least three examples of applications to the
Governor from Poverty Bay Maori have been discovered in Maori Affairs files
dealing with the removal of restrictions, held at National Archives. No extensive
search of these files has been undertaken, but such a search would undoubtedly

109. Native Reserves Act 1882, s 22
110. Ibid
111. Jenny Murray, p 70
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reveal a great deal more of the situation in Poverty Bay with respect to this issue.
interesting example from 1880 was an application from the Cook County Council
requesting a general removal of restrictions from Kaiti and other large blocks in the
county, as G M Reed had arranged with emigrants from Great Britain to arrive in
February 1881 to settle on the blocks, of which W L Rees was trustee. The council
urged upon the government the necessity of removing restrictions on alienation
from Maori lands as defined in the 1873 Act, as these restrictions were ‘an
insuperable barrier to the settlement of large areas of land within the county’.112 The
settlement scheme referred to in the letter is that of W L Rees who, along with Wi
Pere and G M Reed, failed in their bid to settle Poverty Bay lands they held in trust.
This scheme failed because of other problems discussed in the previous chapter, but
the restrictions in place over the land must also have been problematic where the
proposed sectioning off and sale of large blocks was concerned. The attached
minute written by Under-Secretary T W Lewis states that all applications for the
removal of restrictions had to be considered upon their individual merits rather than
as ‘public policy from a local stand point’. In addition, there were other
considerations such as the interest of the Maori owners and their successors, and it
was necessary ‘to see that they are not denuded of their lands and get a fair price for
what they sell’.113

A second example was also provided by the Maori Affairs files on the removal
of restrictions. The application, dated 27 April 1883 was signed by several owners
of the Kahukuratara Block of 17 acres. These owners were Hapi Kiniha, in his own
right and as successor to two other shares, Mere Wakaatere, Keita Tirohia, and Ani
Patene, as sucessor to two other shares as well as her own. They asked for the
removal of restrictions on this land as they lived elsewhere and had plenty of land
for their occupation and cultivation. They stated that the land was ‘right in the
middle of land belonging to Europeans’ so they did not want to live there.114 In a
further example, an enquiry into an application for removal of restrictions from the
Puatae block was held by James Booth, resident magistrate at Gisborne, on 11 July
1883, following disputes over the matter. The petition asking for the removal was
from Kataraina Kahutia and others. Apiata Te Hame stated that he did not consent
to the removal of these restrictions and wished the land to remain inalienable. He
said:

My objection to the removal of restrictions is that if it was done some of the owners
would sell. I object to the land being sold. There are no disputes about the land. I
strongly object to the restrictions being removed. I asked the Court to make the land
inalienable as a provision for us all. The persons whose names appear on the petition
are relatives of mine. Kateraina is probably the person who instigated it. When this
land passed the Court I conducted the case and I also made the application that
restrictions should be placed on it. I never heard of this petition before. The name
appended to the petition purporting to be my signature resembles my writing but I did
not write it.115

112. J Warren Clark and council to Native Minister, 12 October 1880, no 80/3599, MA 13/22
113. T W Lewis, minutes, 20 October 1880, MA 13/22
114. Hapi Kiniha and others to Native Minister, 27 April 1883, no 83/2097, MA 13/24
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Kataraina Kahutia responded by saying that she remembered Himiona Te Kani
coming to her to sign the petition. Himiona had wanted the restrictions removed so
that he could be included in the title to the land. Although she had signed the
petition, Kataraina now wanted some time to think the matter over. She also noted
that two of those who had signed the application were not original grantees but
successors to the interests of deceased owners. A third witness, Tamati Tiwhatiwha,
stated that he wished the restrictions to remain permanently over this land. He
claimed that nobody had informed him of the existence of this petition, and that
some of those who had signed it were not original grantees but successors. The
following day Kataraina stated that she no longer agreed to the removal of the
restrictions on the block. James Booth recorded that Kataraina Kahutia, Tamati
Tiwhatiwha, and Apiata Te Hame were the principal owners of the land and that
they ‘represented the feeling of all the Natives interested in the question’ in
refusing to allow the removal of restrictions on the Puatae block.116

This is a very interesting case and reveals several problems. The original
grantees who had the restrictions placed on the block were undermined by the
desire to sell of new owners who had succeeded to shares, and who had not been
party to the original agreement to have the restrictions placed on the land.
Additionally, there was an accusation of the forgery of the signature of at least one
of the principal grantees on the removal application. Another principal grantee was
not informed that the application was being made and Kataraina appears to have
signed the petition without giving the matter much thought. Apparently, these three
leading figures were able to speak for the majority of the owners, and although in
the present case this enabled restrictions to remain in place, it is possible to see that
in the opposite situation, two or three leading figures, who would have been
included in the titles to a number of blocks, could easily demonstrate a sufficiency
of other lands and say they spoke for the all the owners of a block in this same
manner. Although it was often the lesser owners of lands who were the easiest to
purchase shares from, it was also these owners who were first to be rendered
landless through the lack of inalienable reserves, rather than tribal leaders.

Another interesting example concerned the Pukekura block (Rangikohua 1).
Application was made by Tuta Nihoniho for the removal of restrictions on this land.
T W Lewis asked Resident Magistrate Booth whether there were any reasons
against granting the removal. Booth replied that this land was an isolated block
surrounded by European freehold land. The restrictions were placed on it by the
application of Tuta Nihoniho with the agreement of other grantees, as it had been
thought at the time that the block was oil bearing. The grantees were now
convinced that the land would be of no use to them and applied for the removal of
the restrictions. Booth recommended that the removal be granted as there was a
sufficiency of other land held by the grantees.117

Some considerable attention was given to the matter of restrictions by the
government in the mid-1880s. Ballance, Native Minister in 1884, stated that he had

115. James Booth, notes, 11 July 1883, no 83/2097, MA 13/24
116. Ibid
117. T W Lewis to James Booth, 14 October 1883; Booth to Lewis, 2 February 1884, no 83/3309, MA 13/25,

13/26
212



Issues Affecting Maori Land, 1890–1900
observed that reserves were in the process of being alienated from Maori as
applications for the removal of restrictions continued to pour into the Native
Department, accompanied by ‘the strongest recommendations from officers of the
department in the various districts’ saying that Maori applicants had a sufficiency
of land elsewhere. He believed the removal of restrictions to be ‘an improper use of
power’ and he intended not to consent to any further removals until the Legislature
had established some definite and strict policy on the issue.118 He said that:

Those who are desirous of acquiring these reserves are not always content to wait
until the restrictions are removed before commencing negotiations for obtaining
them. In the great majority of instances the work is done, the purchase is completed,
before the removal of restrictions, and even the money has been paid: and the
purchasers wait until a favourable moment comes when they can bring sufficient
influence to bear upon the Government, so as to have the restrictions removed.119

He then appointed G E Barton (later to become a Validation Court judge) as a
special commissioner to investigate applications for the removal of restrictions in
cases where negotiations had already been entered into with Europeans for the sale
or lease of the lands. Barton held the commission from November 1885 to the end
of 1886, when Crown pre-emption was temporarily reinstated. This meant looking
into a backlog of 85 blocks where applications were already registered. Some of the
blocks were in the Gisborne district but these are not specifically mentioned in
Barton’s 1886 report. Two very interesting comments were made by Barton in the
body of his report. Firstly, he said that he had been required to ascertain whether
purchasers of restricted lands had ‘acted with good faith to the Maoris’, but had
found it difficult to ascertain the existence of improprieties in the conduct of
purchasers or their agents owing to ‘the disinclination of the Maoris brought before
me for examination to disclose any misconduct, even although they had suffered
from it’. This disinclination, he perceived as resulting from ‘a vague fear that they
might lay themselves open to criminal proceedings, ending in imprisonment and
loss of character’. He had heard that threats of such criminal proceedings had been
made to various Maori owners of the lands before him.120 Secondly, Barton
concluded his report with some harsh criticism of the office of the trust
commissioner. He observed:

I wish to make one observation, suggested by the evidence I have taken – viz, that
the system of inquiry before the Frauds Prevention Commissioners is useless for the
prevention of fraud while the ‘Form C’ which plays so prominent a part in proving
before the Commissioners the bona fides of sale, is a positive cloak for fraud.121

The return of lands held under restrictions by Maori in the North Island, published
in 1886, showed that all the Poverty Bay reserves set aside by Locke and Rogan
were still in existence. This return was, however, probably outdated at publication

118. 1 November 1884, NZPD, vol 50, p 314
119. Ibid
120. ‘Removal of Restrictions on Sale of Native Lands’, AJHR, 1886, G-11, pp 1–2
121. Ibid, p 3
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in 1886, as it had been partially compiled from returns of reserves in 1880 and
1882. Many of the lands listed were subdivided and sold; their restrictions being
removed through various means in the Native Land Court and elsewhere. Indeed,
evidence shows that in some cases these lands had already been vested in others, as
some of the blocks mentioned in the table above had already become involved in
the New Zealand Native Land Settlement Company. In addition to the above-
mentioned category of reserves, the return also stated that parts of the Pakowhai
block were held in trust for the benefit of certain Maori owners. Reserves made out
of Crown-purchased lands, under the Government Native Land Purchase Act
Amendment Act 1878, were two parts of Arakihi, being 400 and 728 acres
respectively, one section of Waihau (1000 acres), and three parts of Waikohu–
Matawai, amounting to 6000 acres. Arai–Matawai or Waimata (4214 acres) was
granted as a reserve under the East Coast Act 1868, but this later became a reserve
administered by the public trustee under the Native Reserves Act 1882. Tapoto, an
area of 400 acres, was also reserved to Maori out of the Patutahi block, part of the
Poverty Bay confiscated lands. The total acreage of land that had passed through
the Native Land Court and was held by Maori as inalienable was estimated to be
255,695 acres in Cook County, and 563,444 acres in the whole of the Gisborne
district.122 This gives the impression that there still remained a considerable amount
of unalienated land in the Poverty Bay area, but it must be added that the Gisborne
district included the East Coast (Waiapu) and Wairoa counties, in which there
remained large areas of unalienated Maori land. In the vicinity of Gisborne itself
there was actually very little, even by this time. Additionally, as stated previously,
it is indicated on page 1 of the return that lists of reserves gazetted under the Native
Reserves Acts or under other special grants, were taken from previous returns, and
there is no indication that there was any new investigation into which (if any) of
these lands had since been alienated, or whether restrictions on their alienation had
been removed.

By 1888, section 4 of the Native Land Act provided that Maori owners could
alienate any land or share in that land. Under section 5 of the Act, existing
restrictions on alienation could be removed or declared void by the Governor on the
application of a majority of owners. Thus, any restrictions imposed by the court
could now be annulled if the majority of the owners applied to it for such a removal.
Previously a recommendation from the Minister for the Governor’s consent had
been required before any alteration to (or removal of) restrictions, but owners of
restricted land could now decide to free the land up without having any specific
transaction in view.123 The Native Land Court Act 1886 Amendment Act 1888 had,
at the same time, stated that the court could only make such a variation or
annullment after a public inquiry by the court, notice of which had been previously
published in the Gazette and Kahiti. No restrictions were to be varied or annulled
unless the court was satisfied that, apart from the land on which application had
been made for the removal of the restrictions, all of the owners had sufficient other
lands belonging to them ‘in their own right’ for their use and occupation (s 6).

122. ‘Return of Maori Lands in North Island’, AJHR, 1886, G-15
123. Jenny Murray, p 115
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In a demonstration of the difficulties involved in the task with which the Native
Land Court was thus charged, at the Waipiro court in 1889 an appeal was made
against the absolute restrictions that had been placed on the block in the previous
year. The applicant’s lawyer argued that the judge had neglected to follow the 1888
Act and enquire as to the sufficiency of land holding of the owners. Judge Barton,
stating that the Act was unworkable, granted the application for removal. He said
that judges at rehearings could not be expected to close their court and spend time
making ‘active enquiries’ about whether all the Maori owners of any particular
block had other lands and if any of these were held under restrictions.124 The
practical difficulties involved in such an undertaking must be acknowledged, but
there is a corresponding question as to what more appropriate time there could have
been for such inquiries than when application had actually been made for removal
of the restrictions at just such a rehearing as that adjudicated on by Barton.

In a shift of emphasis, it was now the case that on subdivision the court would
only impose restrictions on the new titles where it was proved that the owners did
not have a sufficiency of other inalienable land. As we have seen, the court did not
have the resources to properly investigate such matters. It seems likely that
considerations of sufficiency of other land tended to be glossed over in the process
of subdivision, unless specifically raised by Maori owners. Section 13 of the Native
Land Court Act Amendment Act 1888 stated that the court, after making orders
under sections 20, 21, and 31 of the Native Land Court Act 1886,125 was
empowered to ascertain as to the sufficiency of inalienable land for each owner, and
declare inalienable such land as the court deemed necessary for the support of any
owner not shown to be possessed of such sufficiency.

As Jenny Murray has commented, the policy on removal of restrictions had
always been inconsistent, and this inconsistency was compounded by the diverse
approaches of Native Land Court judges in implementing that policy.126 Although
some judges required documented evidence of the ownership of other lands from
all applicants for the removal of restrictions before allowing their removal, other
judges were less careful to follow the letter of the law and even the fact that the
insufficiency of land left to Maori sellers was an issue that could invalidate a title
did not seem to concern them. As we have seen though, the Validation Court itself
appears to have over-ridden such concerns in its validation of titles in the Gisborne
area. A case in point is that of the Puhatikotiko block, originally awarded to seventy
Maori in a memorial of ownership. As previously discussed, the purchaser (Mr
Tiffen) brought a case for the validation of his illegal purchases of shares in the
block before Judge Barton in 1892. Barton recommended a partition of the unsold
part of the lands among Maori non-sellers, which occurred in 1893. Counsel for Wi
Pere then applied to have the restrictions that had existed on the original memorial
of ownership continued, arguing that the Validation Court had no power to remove
or alter restrictions.127 The case went before the Supreme Court where it was

124. G Dallimore, ‘The Land Court in Matakaoa’, MA Thesis (Social Anthropology) University of Auckland,
Auckland, 1983, p 151, cited in Jenny Murray, p 116

125. Native Land Court Act 1886. These sections concerned conveyance of land to the Crown (s 20), to other
Maori grantees (s 21), and general alienation to private individuals through the commissioner (s30). 

126. Jenny Murray, p 117
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decided that the conditions which restrained alienation of land included on every
memorial of ownership could not properly be called restrictions in a final sense, as
these conditions were ended when a Crown grant was issued on partition. A
partition under section 7 of the Native Land (Validation of Titles) Act 1892, was a
partition under the Native Land Court Act 1886, and the same rules applied.
According to Judge Richmond this meant that restrictions were to be imposed on
the new sections (or retained in effect) only if the court considered there was not a
sufficiency of other inalienable land left to the owners.128

This decision is an important one in considering the Validation Court’s role in
validating purchases of shares in restricted lands. According to Richmond’s
appraisal, the Validation Court also should have been required to investigate the
sufficiency of other lands before removing or placing restrictions. More
importantly for the purposes of our present discussion, it is evident that by this time
even the application of the Maori owners was not in itself sufficient to allow the
placement of restrictions on land. It must be seen as a breach of Maori rights as
individual land owners and citizens, that their applications for restrictions to be
placed on their own land could be refused by any court. This was a significant
undermining of Maori control over their own estate, and not only a failure to protect
their rights and future land holdings, but a refusal to protect these things.

The return showing applications for the removal of restrictions for 1890 shows at
least two cases where removals were granted on Poverty Bay blocks under
section 5 of the Native Land Act 1888. The restrictions were removed from
Whakaongaonga 5 (30 acres), granted in 1880, after application by Petera
Honotapu. Mere Whakaangi had the restrictions removed from Pouawa 2e, a block
of 98 acres. This land had been granted only the year before through subdivision.129

In 1891, Peti Morete, Maraea Morete, and Hemaima Morete applied for the
removal of restrictions on Waitangi 1s, a block of 675 acres, on which restrictions
had been placed in a grant of 1889. Mere Whakaatere had restrictions, placed on her
share in 1886, removed from the Ohinekura A block of five acres.130

T W Porter raised the issue of the placing or removing of restrictions on Maori
land through the Native Land Court in his evidence before the Native Land Laws
Commission of 1891. He believed the present system was unsatisfactory as the
Court often complied with the request of a minority of owners that land be subject
to restrictions. Porter felt that the objections of dissentients should be taken into
account and their portions should be divided out and left free from restrictions, as
under the present system lands were sometimes restricted from sale or lease and
remained unused by the owners. Nevertheless, Porter also felt that the removal of
restrictions should be based on the application of the majority of owners and the
dissentients to such application should be allowed to retain their portion with
restrictions. On the whole Porter felt that it was wrong to make restrictions with
only a partial inquiry. He continued, ‘The power of putting restrictions on land has
been improperly used, and the Government have improperly used the power of

127. G E Barton, 20 July 1893, J1 94/173, NA, Wellington, cited Murray, p 122
128. Puhatikotiko block judgment in the Court of Appeal, 19 October 1893, J1 94/173, cited in Murray, p 123 
129. ‘Removal of Restrictions on Alienation of Native Lands, AJHR, 1890, G-3
130. ‘Removal of Restrictions on Alienation of Native Lands’, AJHR, 1891, sess ii, G-9
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taking off these restrictions’.131 Speaking before the same commission, James
Mackay remarked on the subject of reserves:

Formerly, under the Native Land Acts, restrictions could be put in the certificate of
title. There is no such safeguard now under the Act. The Natives ask for a piece of
land to be made inalienable, and it is done. But a few persons may wish to get this
restriction taken off, and they manage to get it done. It only requires them to make the
application and to state that all are agreed. The application was formerly made to the
Governor, but is now made to the Native Land Court. There is no safe guard against
fraud, except when the Natives go before the Trust Commissioner. He would ask
them if all the parties interested had other lands, and in nine cases out of ten the
applicants would lie and say they had lands elsewhere. Many an old Native who has
no children will say, ‘I am sick now; I am going to eat this land, and I am not going
to leave it to the rest of the tribe.’ Of course, it was to provide against this sort of thing
that it was tried to impose restrictions. But if reserves were set aside, and the balance
of the land clothed with a title, the natives would dispose of it.132

Thomas William Lewis was examined by the Rees commission in Wellington on
12 and 13 May. He had been private secretary to McLean from 1869, became
Native Department under-secretary in 1879, and in 1885 was placed in charge of
the Land Purchase Department. In Lewis’s opinion, restrictions placed on the
alienation of Maori land should not apply to the Crown but only to private
individuals. Lewis commented that under the present law there was no such thing
as absolute inalienability as any restriction could be removed by application to the
court. In cases of purchase by the Crown, deeds of transaction did not need to be
submitted to the trust commissioner for confirmation. In his opinion, although the
Native Land Frauds Prevention Acts were passed for the protection of Maori, they
did not have this effect. He believed that:

in addition to the land duties and the other expenses that are already deducted by the
purchaser from the price of the land paid to the Maori, the purchaser would
necessarily allow himself a very liberal assurance fund to cover the risk of the result
of the inquiry before the Frauds Commissioner; and I think it will be found…that
lands are purchased from the Natives at very much below what would be the value of
similar land in the hands of Europeans. And I consider that the Frauds Prevention
Acts have certainly the effect of reducing the price of the land of the Maoris and so
depriving the Natives of at least 25 percent of the monetary value of their land.133

In addition he stated that:

generally speaking, the fact that in every case that goes before the Trust
Commissioner the money has already been paid – that the purchase is practically
complete – does not tend to make the Trust Commissioner’s investigation all that it
might be, supposing it was made before the money was parted with.134 

131.  Lt-Col T W Porter, 16 March 1891, AJHR ,1891, G-1, pp 16–17
132. James Mackay, Auckland, 16 March 1891, AJHR, 1891, G-1, p 43
133. T W Lewis, Wellington, 13 May 1891, AJHR, 1891, G-1, p 156
134. Ibid, p 156
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The trust commissioner was therefore not acting, necessarily, in the best interests of
Maori. In conclusion, Lewis stated that the protection for Maori land offered by the
Native Land Frauds Prevention Acts was infinitesimal compared to the price
eventually paid by Maori in terms of the loss they made on the sale of their lands.
Lewis felt that Maori thus received ‘a pennyworth’ of protection for something like
a pound, and in his opinion the Native Land Court should issue certificates stating
that individuals were the owners of other land prior to purchase. He stated that:

The Native Land Court should before purchase certify as to the Maori having a
sufficiency of other land for maintenance than that proposed to be sold: beyond that
no other protection is necessary, and, at all events, it is not, I think, given by the Lands
Frauds prevention Act.135

Although some of Lewis’s comments show that he revealed the shortcomings of the
Land Frauds Prevention Act and the trust commissioner out of motives that were
less than philanthropic, his statements do reveal that it was essential for active
enquiry to be made in court as to the sufficiency of other lands held by Maori land
sellers. This was not being done in the court as a matter of course, and neither was
it being undertaken by the trust commissioner. It must be assumed then, that these
protections were not being afforded to Maori as the law had originally intended.

After the passing of the Native Land Court Act 1894, the court could remove
restrictions if at least one-third of the owners agreed (s 52). There was no longer
any land that was, in truth, inalienable, and restrictions were removed from this
time onwards on a larger scale than previously. More often than not, by this stage,
restrictions were being removed from small areas of partitioned land as these were,
in turn, sold into European ownership. Wi Pere expressed his concern at this sale of
small blocks before the Native Affairs Committee in 1898, saying that such sales
should be prohibited. A Ngati Porou leader, Paratene Ngata, also complained of
continued land sales, and stated that it was the desire of a majority of Maori that
such sales should stop.136

In a very long 1905 return of applications for removal of restrictions, several
Poverty Bay blocks appear, some of them recognisable as sections of lands listed as
inalienable reserves in the 1886 return.

135. Ibid, p 157
136. AJHR, 1898, I-3a, p 17, pp 59–65

Applications for the removal of restrictions granted in Poverty Bay, 1899–1905. Source: 
Appendices to the Journals of the House of Representatives, 1905.

Applicant Block Areas
(acres)

Application
date

Date
granted

Mere Whakaangi Kaiti 72, 73, 74 3 roods 6 June 1896 15 February 189-
(year uncertain)

Heni Tipuna Manukawhitikitiki A3a 131 8 October 1897 4 July 1899

Wi te Hau Pakarae 2a 1 2 December 1898 13 August 1899
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Applications that were refused were few in number over this period, but some
were refused in the Poverty Bay district. One of these was the application of Wi
Pere, whose name appears as an applicant for the removal of restrictions on all
lands on the East Coast on 14 February 1897 (an interesting occurrence,
considering his concern about the continued sale of small pieces of land, expressed
publicly in 1898). This application was probably made primarily in order to free
Carroll–Wi Pere Trust lands from restrictions, and it was refused for reasons that
will be made clearer in the following section of this chapter. An application by the
trustees of the Mangapoike block on 24 August 1900 for the removal of restrictions
on Mangapoike 2a3, 2b, 2d, 2e, and A blocks, a total of 15,400 acres, were likewise
refused. On 1 February 1901, Katerina T T Pere lodged applications regarding
Kopuatarakihi 1d (988 acres), Kourateruhi 1d (64 acres), and Kaiaua 2d (255
acres) which were all refused. Eruera Taituha applied to have restrictions removed
from Manukawhitikitik A, No 2, an area of 97 acres, but was refused.137

Unfortunately the reasons for these refusals are not printed with the returns so it is
impossible to evaluate the extent to which applications were refused on the basis of
insufficiency of other inalienable lands. Interestingly, although there are a
considerable number of applications in this return from Maori Land Boards, none
appear from the Tairawhiti Maori Land Board.138

H Te Kani Pere
and Mangatu
Committee

Mangatu 1 20,000 28 February 1899 18 May 1899

Karaitiana te Eke Kaiti 313, sec 2e 17 31 March 1900 16 October 1900

Mangatu
Committee
chairman

Mangatu 3
Mangatu 4

3680
6000

20 April 1900 29 October 1900

James Carroll and
Wi Pere

Tahora 2g, sec 2; 2f,
sec 2; 2c1, sec 3; 2c2,
sec 2; 2c3, sec 2

61,118 13 November 1900 12 December 1900

Meti Pateriti Whareongaonga C12,
No 43

37 8 October 1901 22 September 1902

Maata te Kani and
Te Eke Maki

Kaiti No 313, No 2f5 12 1 April 1902 10 September 1902

Herawaka Porter Kaiti No 261 27 28 November 1903 13 June 1904

Thomas Bartlett
and MereTauira

Whareongaonga C12
No 43

37 5 March 1904 22 May 1905

137. ‘Applications Respecting Native Land since the Passing of the Native Land Court Act, 1894‘, AJHR,
1905, G-4

Applications for the removal of restrictions granted in Poverty Bay, 1899–1905. Source: 
Appendices to the Journals of the House of Representatives, 1905.

Applicant Block Areas
(acres)

Application
date

Date
granted
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The removal of restrictions on the sale of Maori lands in the Poverty Bay district
is an important issue and one that requires more detailed research. This report does
not contain much information on such removals during the 1890s, but this
ommission would hopefully be remedied by further primary source research. James
Carroll and Wi Pere, who were to take over the administration of the former New
Zealand Native Land Settlement Company lands, were themselves to make several
attempts to have restrictions on alienation removed from lands now managed by
them, in order to sell them for the purposes of off-setting the overall debt on the
Trust lands. These matters, among others concerning the involvement of the two
men with these Maori lands, are discussed in the following section.

6.6 THE CARROLL–WI PERE TRUST

We now return to the discussion of the New Zealand Settlement Company lands,
which were faced with mortgagee sale by the Bank of New Zealand in 1889. In this
section, the Validation Court, discussed in section 6.4, and the removal of
restrictions (sec 6.5) are both of considerable relevance. The Validation Court, as
we shall see, was to have an important, if slightly unconventional, role to play in the
continued administration of these lands, especially when a judge, in a move
unprecedented by the general attitude of that court, recommended finally that the
Government intervene to save Maori of the East Coast from the inevitable loss of
their lands.

Returning to the story begun in chapter 5 then, when W L Rees returned from his
unsuccessful attempt to round up prospective English settlers for the settlement
company lands, he turned to the Government for help, asking them to take over the
lands and cut them up for settlement. He hoped that by means of Government
intervention, the mortgaged lands could be sold and the debt to the Bank of New
Zealand paid off, after adequate reserves had been given to Maori owners, leaving
a small profit for them. The lands were valued for the Government by Mr Aitken
Connell, who submitted artificially low valuations. The Pakowhai and Paramata
blocks were both valued at £10,000 each, although Rees claimed that these two
blocks, with the stock on them and 10,000 sheep, could be sold for around
£60,000.139 Rees and Wi Pere did not therefore, press the Government for a
transaction.140 In 1891 the local position was extremely serious, and Rees and Wi
Pere were required to give evidence before the Native Affairs Committee with
regard to petitions concerning the activities of the settlement company on the East
Coast. The total liability on the lands at this time was given as £241,168 for both
shareholders and Maori owners, £150,000 of this being mortgages on the land to
which the Bank of New Zealand Assets Company was entitled.

The Bank of New Zealand had accumulated a large estate through foreclosures
on land made during the depression which it now found it necessary to realise. It

138. Ibid
139. ‘Minutes of Evidence in Connection with Petitions relating to The New Zealand Native Land Settlement

Company’, AJHR, 1891, sess ii, I-3a, p 2
140. Ibid, p 2
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had transferred many of its assets to an estates company, which foreclosed on the
company lands in 1891, and set about subdividing them for sale at auction.141 It was
at this point that the Native Affairs Committee began to investigate the background
to petitions they had received on the matter. The first was from Hemi Waaka and
30 others, relating to the Pakowhai block and other lands at Muriwai, and
complained of the removal of land from their control in 1883 and its prospective
loss, through the actions of the trustees, Rees and Wi Pere. The second petition was
received from H E Johnston and others, and Henry Green and another, and prayed
that as shareholders, they might be aided to carry out the original objectives of the
company. The committee heard evidence on the matter during July and August
1891 and gave their recommendations on 18 September 1891, in which they stated
that it was absolutely necessary for the Government to step in and take action to
relieve the injured parties in the interests of the Maori owners and others with
equitable rights.142 With respect to the petition of Johnston and Green, the
committee stated again that power should be given to the Government to take over
the lands on behalf of the Maori owners, with a valuation of the land to be
undertaken under the Public Works Act .143 Although the Native Affairs Committee
made these recommendations on 18 September, the parliamentary session ended on
25 September with no action being taken. The settlement company lands were
offered for auction by the Bank of New Zealand Estates Company on 26 October
1891, with the exception of the Tawapata block, saved by Canon Samuel Williams,
who bought the land back for its owners, who thereafter paid the local parson’s
salary.144 Rees and Wi Pere attempted to delay the sale by lodging caveats against
the estates company’s title, challenging its right to sell the lands.145 These actions
did not, however, stop the sale and 34,000 acres of the company’s lands, mostly
those closest to Gisborne, as well as the Mangaheia block near Tolaga Bay were
purchased for a total price of £62,000. This left about 64,000 acres of land in the
inland hill country unsold, probably due to a lack of demand rather than any fears
over the effects of the caveats, which had also been lodged on some of the lands
sold. Nevertheless, in Alan Ward’s opinion it was most likely this lack of demand
for the lands that caused the bank to consider entering into an agreement with Rees
and the Maori owners over the fate of the remaining lands and their possible
redemption.146

A formal agreement was drawn up in February 1892 between the estates
company, Rees, Wi Pere, and James Carroll. It was agreed that Rees would
withdraw the caveats. All the mortgaged land, to which the settlement company had
good title under the 1873 Act, would be transferred to Wi Pere and James Carroll
as trustees. These men would arrange for the lease and farming of the lands, the
proceeds of which it was hoped, would pay the remaining debt. A new mortgage

141. Ward, ‘The East Coast Maori Trust’, MA thesis, p 47
142. Petition no 274, AJHR, 1891, I-3, p 28
143. Petition nos 53, 63, AJHR, 1891, I-3, p 29
144. Minutes of Evidence, MA 26/7/4, pt I, p 101, cited in Ward, MA thesis, p 48
145. Nolan & Skeet memo to judge of Apellate Court regarding apportionment of General Reserve, 1950,

papers of Nolan & Skeet, Solicitors, Gisborne, p 2, Gisborne Museum, cited in Ward, p 49
146. Ward, p 49
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was set on the 64,000 acres of land for £58,000, the balance of the debt owed to the
estates company after auction.147 In addition the estates company laid claim to
blocks of land for which the settlement company had paid some money but had
only incomplete or disputed title. The trustees were to complete the title to these
lands and bring them in as additional, or ‘specific security’ lands for the mortgage
on the 64,000 acres of ‘principal security’ lands. The interest on the mortgage was,
however, being charged at the rate of six percent by 1897.148 Maori who had been
involved in the initial scheme were now forced to bring in further lands in the
attempt to redeem the lands originally vested in the settlement company. They now
risked their loss also, in the face of a steadily rising debt at six percent interest.
They could make no headway against the debt in the face of such a high interest
rate, and the whole scheme must have seemed utterly hopeless to them, if not totally
beyond comprehension.

The agreement contained a clause which directed Carroll and Wi Pere to pay
£3500 of Rees’s overdraft from funds of the trust estate. Alan Ward has questioned
the equity of this arrangement on the basis that, as Rees had incurred personal loss
through a scheme which was initiated by himself, there is no reason to suppose that
the Maori owners of the trust estate lands should have been liable for his personal
debts as well as those of the company itself. Wi Pere had also taken steps to protect
his own interests, and this has been the cause of long-standing suspicion in the
Gisborne area of his motivations and involvement with Maori land in that rohe. By
agreement, all of the lands of the Wi Pere whanau not sold by the estates company
in 1891 were transferred from the trust to Wi Pere alone, and this amounted to 2000
acres of valuable land on the flats and within 14 miles of Gisborne. In light of his
agreement that additional lands should be pulled into the trust as additional security
to the mortgage, Wi Pere’s self-interested actions might be viewed less than
favourably.149 Nevertheless, it is perhaps not surprising, as other company
shareholders were busily guarding their own interests and trying to recoup what
losses they could, that Wi Pere also did the same, even if it meant indebtedness for
more East Coast Maori.

It does not seem very likely, considering the state of things, that Maori owners of
the lands to be brought in as additional security on the mortgage were going to
agree to such a plan, and they do not appear to have been consulted about this plan
before the agreement was made with the estates company. Although owners of the
principal security blocks might well have given their agreement, the owners of the
additional security blocks did not, and in many cases these owners challenged the
right of the trustees to make their lands liable to the mortgage in the Validation
Court.150 As previously discussed, Judge Barton validated the 1882 and 1883
contracts by which the settlement company had acquired its estate from Maori
owners, and the 1888 return of lands to Maori owners subject to the mortgage to the
Bank of New Zealand. The later 1892 agreement between the estates company and

147. Ibid. This only adds to £120,000 rather than the £150,000 quoted to the Native Affairs Committee as the
mortgage to the bank in 1891.

148. MA 1907/816, cited in Ward p 50
149.  Ward, p51
150.  MA 1907/816 [NA], cited Ward, pp52–53
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the trustees (discussed above) was also validated and title was vested in Wi Pere
and James Carroll. In 1895, the Validation Court confirmed the trustees’ title to the
Paramata block and executed a mortgage over it for £14,000 of the total debt to the
BNZ. The court then began vesting more specific security blocks in the trustees and
mortgaging them for specific sums of money. These included most of the lands on
the Mahia peninsula and part of the Maraetaha block. In 1896 secure titles were
awarded to Carroll and Pere in the Mangapoike (41,000 acres) and Maungawaru
(34,000 acres) blocks through the Validation Court.151

The question arises as to how the Validation Court managed to give decrees
validating incomplete transactions in these blocks in the face of opposition from the
owners. Surely it must have been clear to judges of the Validation Court sittings at
which these cases were heard that they severely endangered the future Maori
ownership of the lands, threatening them with a severely depleted land base. The
failure of the Validation Court to inquire into sufficiency of land for Maori
occupation and use, and its role in furthering the cause of European settlement of
Maori land rather than protecting Maori interests, is dealt with in earlier sections of
this chapter. 

In 1897, after failing to get any satisfaction as to their grievances in the
Validation Court, Ngati Porou owners of the specific security blocks between
Tokomaru and Hicks bays, north of Gisborne, sent a petition to the Government.
The petition, from Wiremu Pokiha and 653 others, alleged that the lands which
remained to them for their occupation, including those leased to Europeans, were
placed ‘under serious disadvantages’ through the dealings of the New Zealand
Native Land Settlement Company. The company had entered into negotiations for
lands which had not passed through the Native Land Court, and the owners of
which had not yet been ascertained when some of the tribe had received advances
on these lands from the company. These negotiations were undertaken in Gisborne
without the full knowledge of other Ngati Porou owners in the blocks. When the
titles to these lands were investigated by the land court the majority of the ‘vendors’
were not included in the lists of owners. Dealings of this type were at that time
prohibited by law, and the petitioners stated that the agreements and deeds in
question had not been ratified by the trust commissioner under the Native Land
Frauds Prevention Acts. Since 1883, the owners of these lands had not received any
advances from the Company on account of survey charges, court fees, or rates
payable on the lands.

Nevertheless, in December 1896 applications were lodged with the Validation
Court at Gisborne by the Hon James Carroll and Wi Pere for validation of the
transactions. This was the first time the owners had known that their lands had been
mortgaged to the Bank of New Zealand by the settlement company, or that the
bank’s estates company had entered into an agreement regarding these lands with
the Carroll–Wi Pere Trust.152 The petitioners stated that they were ignorant of the

151. Counsel for the East Coast commissioner to chief judge of the Maori Land Court, in the matter of the East
Coast Commissioner vs Pakowhai, 1951, Nolan & Skeet papers, Gisborne Museum, cited in Ward, pp 58–
59

152. Translation of petition no 108, ‘Report of Native Affairs Committee on petition of Wiremu Pakiha and 653
others’, AJHR, 1897, I-3a, p 2
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mortgage of 3 July 1888 prior to the gazetted applications made to the Validation
Court in 1896. They said:

We did not consent to or in any way countenance the said mortgage. We did not ask
or agree that Mr W L Rees and Wi Pere should go to England in or about the year
1888 to raise money to enable our lands to be opened up and settled. We were not
party to any arrangement in the year 1892 between the Bank of New Zealand Estates
Company and Messrs Carroll and Wi Pere. We did not ask or agree that they should
represent us in the arrangement then made, and we strongly condemn all these various
transactions. And no document or writing whatever can be discovered embodying our
consent to any of the said acts and dealings, done without the knowledge of us, the
lawful owners of the said lands.153

In April 1897 the petitioners appeared before the Validation Court at Gisborne as
objectors to the applications of Carroll and Wi Pere. In July 1897, the court
dismissed the application concerning the Ngamoe block on the grounds that the
Court did not believe its powers extended to investigating claims on lands, the title
to which had not been ascertained at the time of the transaction before them.
However, the court declared that it was open to the applicants to contest the validity
of this decision before the Court of Appeal. The petitioners stated that many of their
lands to which the Trusts Estate now sought valid title were affected by the decision
of the Validation Court with respect to the Ngamoe block, but there were also many
which were not so affected and which remained subject to proceedings in the
Validation Court. The petitioners said, with respect to those lands, that they had
received no money or other form of consideration from the company or its agents.
They did not wish to place their lands under the management and control of the
trustees as they had no confidence in the abilities of Wi Pere or James Carroll to
administer these lands for the benefit of the owners. They feared that their lands
would become ‘heavily encumbered’ through involvement in the trust.

In conclusion, the petitioners made some requests of the government in terms of
what they wanted for their lands. These comments are interesting, not only with
respect to the lands under threat by the mortgage of the trust estate to the Bank of
New Zealand Estates Company, but in more general terms. They stated that they
had:

no desire to obstruct the settlement policy of this colony, and we have no desire to
stand in the way of the Crown acquiring such of our lands as we cannot improve or
settle, but the terms of purchase or alienation should first be arranged between the
lawful owners and the purchaser; for we fear lest old transactions, unlawful, invalid
and prohibited, be validated to our detriment, and the lands we now occupy pass into
other hands and we be left landless like other Natives injured by the dealings of the
said company, for we are a numerous people and have little land left for our
support.154

153. Ibid
154. Ibid, p 3
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If members of Ngati Porou could make such a comment in 1897, it could be said
with absolute certainty that the situation was considerably worse for Maori of
Poverty Bay. The deleterious effects brought about by 20 years of land purchase
had been followed by more land loss through the 1891 mortgagee sale by the Bank
of New Zealand Estates Company of lands closest to Gisborne. Maori in Poverty
Bay were still a numerous people, whose tribal land base (for all three iwi) had
shrunk to some 300,000 acres, and much of this was still under threat through the
mortgage to the estates company.

The Ngati Porou petitioners prayed that the jurisdiction of the Validation Court
not be extended to claims where title had not been ascertained at the time of the
transaction, and that money advanced by the company to Maori who were not
included in the titles to those lands should not be deemed a charge against the lands.
They asked that:

the lands whereon our settlements and cultivations stand, which we are improving
and attempting to farm and stock, be rendered absolutely inalienable, and reserved for
the use of us and our children.

It was hoped that the House would not allow the control of their lands to be placed
in the hands of any person, body, commission, or trustees, without the prior consent
of the owners, and that the House might be sensible of the great expense entailed on
the petitioners in defending their lands against the applications of Carroll and Wi
Pere in the Validation Court.155

The Native Affairs Committee heard evidence on the matter during November
and December of 1897. Carroll told the committee that under the 1892 agreement
with the Bank of New Zealand Estates Company, the mortgage had been extended
for a period of five years. For a year or two, he and Wi Pere had attempted to
administer the lands in the trust estate as best they could, but they had no means of
financing the operation of stocking and working the lands in order to produce any
revenue. Carroll had made several attempts to be relieved of his responsibilities
within the trust but legal authorities had informed him he could not divest himself
of the position. Carroll and Wi Pere were forced to arrange with the estates
company to carry on the working of the lands, with the company supplying
accounts to the trustees every six months showing expenditure and profits.156

According to Carroll, many of the block titles which they claimed before the
Validation Court had been settled by mutual agreement of the Maori owners whom
they represented but nothing had been done yet regarding the Waiapu lands. With
respect to the claims of petitioners that they had not received any money or
consideration for their lands from the settlement company, Carroll insisted that it
was ‘a matter of notoriety’ that the company had advanced money to most of the
hapu of Ngati Porou for ‘distinct blocks of land’.157 He said that with the exception
of one or two blocks most of the lands in question had passed through the Native
Land Court. With respect to the blocks that had not been through the court at the

155. AJHR, 1897, I-3a, p 3
156. AJHR, 1897, I-3a, Minutes of Evidence, pp 4–5
157. Ibid, p 6
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time of the transactions, Carroll believed that it was a matter for the Validation
Court to decide whether the settlement company had any legitimate claim to those
blocks.

Carroll admitted that it was probably true that the company had advanced no
money to the Ngati Porou land owners for survey charges or court expenses. He
said, however, that it was not true to say that the owners knew nothing of the
activities of the company, as representatives from the coast came to Gisborne to
discuss the lands in question.158 In Carroll’s estimation if, for example, the
Company had paid £200 for a block and there were 150 owners, as the money had
not been repaid and had accrued interest in the meantime, it would now be worth
perhaps £500. This money, or the equivalent in land was now owed to the
settlement company. The trustees would therefore, take the normal steps to bring
those blocks to which they felt they had a partial claim before the Validation Court.
If the court declared against them they would have no land to operate on but the
Maori owners might compromise and allow them to cut out a portion of the land
equivalent to the debt which would then go into the trust for ‘the benefit of all’.159

According to Carroll, he and Wi Pere had now decided to withdraw their claims to
many of the blocks gazetted as it would cost too much to ascertain what the
company’s interests in them might have been. There were 20 or 30 blocks on which
small advances had been paid and they were prepared to let that land go and trust
that the owners would refund, with interest, the advances made. The Bank of New
Zealand Estates Company still had a say in what lands were brought in to secure the
mortgage to them though, and were far from happy with the abandonment of claims
to some of these blocks. The solicitor for the estates company had not yet given
approval to the withdrawal of claims to all of the blocks indicated by the trustees.

Asked about the appeal that the trustees had lodged against the decision of the
Validation Court regarding its lack of jurisdiction over the trustees’ claim to the
Ngamoe block, Carroll stated that until the courts had made a decision on their
appeal the trust could not express an opinion on the legitimacy of their rights in that
block, the transactions for which had been undertaken prior to the determination of
title by the Native Land Court. He agreed that making advances on blocks that had
not been through the court was an illegal act, but maintained that the Validation
Court’s purpose was to ‘make valid what had been a violation of the law’, although
it was up to the court to decide upon the equities of each case.160 In response, Mr
Monk (of the committee) offered the opinion that the actions of the company in
carrying out such transactions were ‘altogether illegal’ and quite ‘wicked’. He
continued:

It [the company] entered into a transaction in connection with this land, and never
submitted the transaction to the Trust Commissioner, who might have advised that the
whole thing was illegal, and that which has ended so disastrously to the Natives might
have been prevented. I do not know if the Validation Court has recognised this, and
thrown the case out because of that illegality – that serious illegality.161 

158. Ibid, p 6
159. Ibid, p 6
160. Ibid, p 7
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Carroll was at pains to convince the committee that, in general, the character of
the settlement company’s transactions were in conformity with the law, and
remarked that this petition had only come about because the Maori owners of the
blocks to which the trustees intended to abandon their claims, still remained fearful
that the estates company would press to have these lands brought in to the
mortgage. Carroll had advised the petitioner himself to continue with the petition so
that there could be discussion of the whole issue and an explanation given. This is
an additional indication that Rees, Wi Pere and Carroll still hoped to get the
government to intervene and take over the lands. Discussion in this forum of the
problems they faced at least ensured that attention would be focussed in Parliament
on the plight of the East Coast lands.

The interest on the mortgage to the Bank of New Zealand continued to be
charged at six percent. The trustees had managed to convince the bank to make an
advance of money to them in order to improve some of the lands but the revenue
produced to that date was a mere £4000.162 As Alan Ward has commented, the trust
estate could not be farmed or leased without capital and it was not likely that any
private source would lend money to Maori for such an unlikely return. The trustees
were forced to increase the mortgage to the bank or sell some of the land in the trust
estate in order to pay for surveys, improvements, and subdivisions. The money to
pay for costs incurred in securing title to the additional security blocks could only
be raised by an extension of the total liability to the Bank of New Zealand Estates
Company.163  The revenue stated by Carroll was less than the interest accrued, but
Carroll was of the opinion that with adequate advances made for improvements on
the lands, the revenue from them would increase to a sufficient level to pay off the
interest. The Validation Court proceedings had caused delays in the efficient
administration of the trust estate, and had been a considerable financial burden to
the trustees in the preceding two years.

The Native Affairs Committee reported on 16 December 1897 that it found the
imputations cast on the characters of both the Honourable James Carroll and Wi
Pere in the petition before them to be without foundation. Nevertheless, the petition
and the evidence heard by the committee had convinced them that a state of affairs
existed on the East Coast regarding Maori land, which ‘ought not to exist, and
certainly ought not to be allowed to continue’. They believed the situation to be
injurious to the Maori owners, the trustees, the creditors, and the public, and they
recommended that the Validation Court should cease its work with respect to the
lands mentioned in the petition. It was suggested that a competent person be
appointed to make inquiry into:

all matters necessary to prove liability of lands and persons to the debts of the late
Land Settlement Company, and the extent of such liability, and the capabilities of the
land belonging to or connected with the Estate for settlement.

161. Ibid, p 8
162. Ibid, p 8
163. Ward, pp 58–59
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lands, as the debt was rising year by year with no headway being made against it.182

Rees assured the bank that he was about to secure new mortgages and pay the
bank’s debt so the sale was delayed until February. He then lodged an injunction in
the Supreme Court restraining the sale, alleging malfeasance on the part of the
Bank, which had failed to keep proper accounts of the indebtedness of the
individual blocks, or to provide accounts to the trustees.183 Until the case was heard
at the April session of the Supreme Court, the bank could not proceed with any sale.
In April, however, the court dismissed Rees’s injunction. Accounts taken by order
of the court revealed that the debt now sat at £137,000. The bank was given
permission to proceed with the sale in 28 days after the hearing.184 Doubts raised
about the validity of the old estate company’s title to the land acquired in 1891
through the process of ‘buying in’ under the Supreme Court and the subsequent
Validation Court orders, caused further delays and the sale was put off until
29 August.185 The bank was offering for sale 126,000 acres of the principal and
specific security blocks, and as the demand for land was high at this time the
prospects were good from the bank’s point of view, if not from that of the Maori
owners and the trustees of the estate.

The chairman of the directors of the Bank of New Zealand then met with Sir
Joseph Ward, acting Premier at the time, and Colonial Treasurer. The bank’s
chairman, Frederick de Carteret Malet, asked Ward to sponsor a Bill placing the
Carroll–Wi Pere Trust estate in the hands of a body with the power to develop the
estate along the same lines as the bills proposed in 1896 and 1898. Such a solution
would, Malet said, cause less hardship to Maori owners of the lands, and would
offer the bank a surer return than a mortgagee sale. This turn of events had come
about because Rees had approached Malet in an attempt to get the bank to join
forces in lobbying the Government for its intervention. Malet was keen to
cooperate, as the undeveloped state of the land, doubts as to the validity of the
bank’s title to it, the forced nature of the sale, and the bad feeling that this
engendered in the community, all lowered its potential sale price and made the
bank’s prospects of realising the debt less certain.186

Ward was persuaded to act by Malet and the trustees, and on 22 August 1902,
only one week before the sale, he introduced the East Coast Native Trust Lands
Bill. Under the terms of this bill, the sale was to be stopped and the land was to be
vested in a board appointed by the Governor in Council. The board would have
greater power to borrow money and improve the land than the previous trustees.
With improvements, it was hoped that the land would yield a profit from farming
and would bring a far greater return than the immediate sale of unimproved lands.
The bank had suggested that under the Bill the board should be given indefeasible
title to the land in order that it might mortgage, lease or sell it.187 A select committee

182. Memo from Nolan & Skeet to the judge of the Apellate Court, re the apportionment of General Reserve,
1951, p 1, cited Ward, p 88

183. PBH, 21 April 1902, cited Ward, p 88
184. PBH, 23 and 24 April 1902, cited Ward, p 89
185. Nolan & Skeet, memo, p 1, cited Ward, p 89
186. Ward, pp 90–91; AJHR, 1902, I-14
187. Ward, pp 92–93
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was appointed to consider the Bill. When examined by this committee, Carroll
stated that he wished to see Maori retain a connection to the land and suggested that
the lands be vested in the Gisborne Maori Council, which had been appointed under
the 1900 Act.188 The committee instead recommended that the board be specially
appointed to the task in order to get the requisite business ability for such a project.
Concerns were still expressed in the House that anybody appointed to administer
these lands would be likely to encounter the same problems that the trustees had,
and there were continued suggestions that the sale of the estate would at least
ensure that these lands would be opened for settlement.189

Although members of the House of Representatives and the Legislative Council
expressed their concern and irritation at the undue haste with which the East Coast
Native Trust Lands Bill was being pushed through, there was good reason for this
haste as the mortgagee sale of the East Coast lands was scheduled for 29 August.
The Act, which was to take immediate effect, was passed on 28 August 1902 and
stopped the sale. Carroll sent a telegram to the mayor of Gisborne which, in a
relieved tone, expressed his hope that now the East Coast district would at last be
freed from the ‘prejudice, litigation, and eddies of opposition’ which the long and
difficult history of the settlement company lands had brought upon it.190  The board,
established under the provisions of this Act, would probably need to sell off some
of the principal security blocks to pay off the bank debt, and it was hoped that, at
least, the specific security blocks might be saved through new mortgages and leases
to Europeans.191 As we shall see in the following chapter, the story was far from
over. These lands continued to be a focus of attention on the East Coast for many
years to come, first under the control of the East Coast Trust Board, and thereafter
under the East Coast commissioner until their return to Maori incorporations in
1953.

6.7 CONCLUSION

The last 10 years of the nineteenth century involved a further fragmentation of
Maori land ownership as successions and subdivisions turned blocks into
successively smaller and less economic sections. During this period the Native
Land Court was primarily involved in this process of fragmentation, which often
resulted in the further sale of unutilised partitions of land. The main focus of
attention in the Gisborne area was on the Validation Court as well as the continuing
saga of the failed settlement company, and the fate of the mortgaged lands which
had been vested in it. Although James Carroll and Wi Pere did their best to redeem
the lands, as more blocks were brought into the trust by means of the Validation
Court in order to service the debt, they could make no headway against the
mortgage which continued to mount steadily over the years. The Gisborne lands
involved in the trust as principal securities were mostly alienated in mortgagee

188. ‘Report of East Coast Native Trust Lands Bill Committee’, AJHR, 1902, I-14, pp 9–10
189. Ward, pp 92–93
190. PBH, 28 August 1902, cited Ward, p 95
191. Ward, p 97
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sales by the bank, but by 1902 the Government had finally agreed to intervene in
order that the specific security blocks, added to the trust in an ad-hoc manner of
doubtful legality, might be saved.

The Native Land Laws Commission had been critical of the individualisation of
tenure carried out under the Native Land Act 1873, which had created chaos and
hardship for Maori owners and Europeans seeking to gain freehold title. The Native
Land Court itself was heavily criticised by both Maori and Pakeha witnesses before
the commission. The burden imposed by heavy court fees, and the hardship caused
by the necessity of Maori travelling to sittings held in other districts, was noted by
several Gisborne witnesses. It is clear from the evidence given in Gisborne that
little valuable land was left to Maori there, and the difficulty caused by the
subdivision of land into sections of little economic viability was made very plain.
Although the commission’s report suggested that the Native Land Court should be
remodelled, and Maori land boards and block committees be instituted to handle
the investigation of titles and boundaries, as well as recommendations for leasing,
none of these suggestions were carried out by the government. Instead, Rees’s plan
for the reimposition of the Crown’s pre-emptive right was followed, and a special
court was set up to deal with the confirmation of incomplete or disputed European
titles. Neither of these measures was of benefit to Maori.

Cases mentioned in 1891 as having been unsuccessful in their bid for validation
before the Edwards commission surfaced again in the course of the Validation
Court sittings, where they now received the valid title sought by the European
claimants. Under the Native Land (Validation of Titles) Act 1892, only titles
rendered invalid through technical defects rather than fraud or illegality were
intended to be confirmed. Nevertheless, Judge Barton, when challenged in
Gisborne over the court’s jurisdiction respecting the cases of Frederick Tiffen, gave
the provisions of the Act an interpretation that was nowhere justified in either its
language or intention; a fact which he later acknowledged. His error, though,
resulted in the validation of transactions completely illegal in both process and
inception. Many of the deeds produced before the court contained no Maori
translation and no description of the land sold. In some cases the duplicates of the
deed differed markedly in text from the original, and the certification made by the
Gisborne frauds commissioner was often placed on the deed before signatures of
sellers were added. It is easily arguable that these transactions should never have
been ratified, but once they were the way was clear for a flood of similar validations
by the court under the 1893 Act, drawn up in response to the difficulties
experienced in the Gisborne court. This later Act gave the court wider powers and
made its decisions absolute and final; Maori having no recourse to any court of
appeal.

The Validation Court was primarily intended to serve the interests of Europeans
who had purchased Maori land illegally, and although the preamble to the 1893 Act
gave it as an Act which would allow Maori to have their grievances redressed, this
did not occur. Maori objectors often do not even appear to have been notified or
summoned to the court after 1893, although the general instructions of the
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Validation Court required that the judge be satisfied that such absences did not
occur as a result of neglect to so notify on the part of the applicant. The Validation
Acts and their implementation by the court simply served to remove any
protections for Maori against the illegal purchase of their lands that had been
contained in previous land legislation. Validation Court was itself often involved in
the validation of purchases of restricted lands, and in the process of partition of
areas left to Maori it removed these restrictions as a matter of course. Although a
significant area had been reserved to Maori in the Poverty Bay district by Judge
Rogan and District Officer Samuel Locke under the Native Land Act 1873, much
of this land was alienated in succeeding years, some with the restrictions removed
through application, and others through illegal purchases, which were later
validated. The trust commissioner’s presence was no check to the excessive
alienation of land, nor to the removal of restrictions or sale of reserved land. He did
not always ensure that Maori sellers had sufficient other lands before he certified
transactions. As James Mackay pointed out to the Native Land Laws Commission
in 1891, Maori could simply lie and say that they had other lands and this would
satisfy the trust commissioner, who was in no position to adequately investigate the
truth of such statements, nor did his official instructions advocate the rigorous
performance of this task.

From 1888 onwards applications for the removal of restrictions increasingly
went through the Native Land Court, which was not under any obligation to go
outside the narrow question of whether the owner had sufficient other lands. This
was easily stated in the Native Land Court, which was not equipped to carry out any
extensive enquiries. The court was then empowered to remove restrictions on land
without a prior arrangement for the sale or lease of the land having been entered
into, and from this time on constant amendment of the law on restrictions meant
that the concept of inalienability was increasingly eroded. Restrictions could be
requested and the court would place them on titles, but a minority of owners could
then apply for their removal. Although the law had originally been intended to give
protection to Maori, it can easily be seen that in practice it did not do so. In the
1890s the elimination of restriction provisions for subdivided land further
undermined the idea of large blocks being retained intact through the placement of
those provisions. The Liberal Government continued to avoid any strict
enforcement of restrictions on alienation of Maori land, as this would have
interfered with their policy for its purchase and close settlement.

This chapter has contained an outline of the Carroll–Wi Pere Trust, set up to
administer the indebted lands of the failed New Zealand Settlement Company.
Despite continued efforts to secure some Government aid in saving the trust lands,
34,000 acres, mostly in the Poverty Bay district, had already been sold by the
Estates Company in 1891, and the Bank of New Zealand again threatened the
mortgagee sale of the unimproved blocks administered by James Carroll and Wi
Pere. The debt continued to rise at an alarming rate, and it was not at all offset by
the addition of further East Coast lands to the estate, which were also threatened
with sale,despite their not having been a party to the original mortgage. The
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Government finally intervened to halt the sale of the lands, but only after Premier
Ward had been persuaded to act by Sir Carteret Malet, the chairman of the bank.
The forthcoming report by Kathy Orr–Nimo on the East Coast Trust should be of
considerable help in clarifying some of the issues surrounding the Validation
Court’s involvement with the trust, and other issues raised in this chapter. That
report was not available when this material was written, although some minor
details have been included on the basis of a brief look at a draft at the last minute.
It is envisaged that any new information supplied by her East Coast Trust report
will be incorporated into a final version of this report on the Gisborne district.
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